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INNOVATION AND THE FUTURE

THURSDAY, JULY 15, 1999

HoOUSE oF REPRESENTATIVES,
CoMMITTEE ON COMMERCE,
SUBCOMMITTEE ON ENERGY AND POWER,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:30 a.m., in room
2123, Rayburn House Office Building, Hon. Joe Barton (chairman)
presiding.

Members present: Representatives Barton, Largent, Burr, Rogan,
Shimkus, Wilson, Pickering, Fossella, Bryant, Ehrlich, Hall,
McCarthy, Sawyer, Markey, Pallone, and Wynn.

Staff present: Cathy Van Way, majority counsel; Curry Hagerty,
majority counsel; and Rick Kessler, minority professional staff.

Mr. BAarTON. If everyone could find a seat, we are told that Con-
gressman Hall is going to be a little bit late and we are going to
go ahead and convene the hearing.

The Chair would recognize himself for an opening statement.

I would like to welcome everyone to today’s hearing on electricity
utility restructuring. Today’'s hearing will focus on competition and
innovation.

This will likely—and | think you all would say “thankfully’—be
our last day of oversight hearings on this subject. Next Thursday
we will hold our first day of legislative hearings on a bill that is
being drafted literally as | speak, and | hope that everyone, mem-
bers and witnesses alike, will come prepared to discuss specifically
what should and should not be included in a comprehensive Fed-
eral restructuring bill.

Today’s hearing is a good transition for future legislative hear-
ings because it shows us the possibilities that the future holds for
electricity consumers if we in fact allow competition to flourish.

We would not even be here discussing retail competition were it
not for the technological advances of utility interconnections and
the ability to wheel power.

The ability to wheel power, coupled with legislative and regu-
latory changes in PURPA, the Energy Policy Act, and FERC Order
888 have radically changed the way we think about generating,
transmitting, and distributing electricity.

Consumers have benefited from those changes already through
lower prices. It is increasingly clear that there are no technological
barriers to opening up the retail electric system to competition.

With the convergence of the utility industry with other tech-
nology such as the Internet, the benefits consumers will see will
not just be limited to price.
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Already this year we have heard from electricity providers mar-
keting electricity over the Internet, Internet companies providing
consumers with price and other information about electricity, and
companies developing new ways to transmit electricity more effi-
ciently.

Investor, municipally, and cooperatively owned utility companies
are investing in distributing generation and looking for ways to
package services like long distance telephone service, cable tele-
vision, Internet, and home security, along with their traditional
product of electricity.

At today's hearing we hope to hear about a few of the innova-
tions that are around the corner. Some are directed at generating
electricity in ways that are cleaner, more efficient, and less expen-
sive. Other technologies are being developed on the consumption
side such as meters that can read in real time how much individual
appliances are consuming, and smart appliances that can be con-
trolled from remote locations.

An open marketplace encourages individuals and companies
alike to invest in innovation. As retail competition sweeps the
country, this trend will only increase.

However, as we consider Federal restructuring legislation, our
task is to make sure that the marketplace is as open as possible,
that there are no barriers to these types of innovations, and others
that we may not know of yet, from reaching the marketplace.

If we are not careful, we can stop innovation in its tracks. I am
especially interested to hear from today’'s witnesses about what
provisions need to be included in a Federal restructuring bill to
allow innovation to grow and continue to bring the benefits of elec-
tricity to consumers.

Again, | welcome everyone, especially our two panels, today to to-
day's hearing. I am sure that everyone in attendance today will
find it very informative.

Would the gentleman from New Jersey wish to make an opening
statement?

Mr. PALLONE. Thank you, Mr. Chairman.

This hearing is especially timely from my perspective because in
my District and other parts of New Jersey in the Northeast we just
experienced a series of blackouts and brownouts.

These occurred, in part, due to old, out-of-date equipment which
needs to be replaced with new, more efficient and more reliable
technology.

We also need to emphasize conservation and provide incentives
for alternative and/or backed up forms of power that rely less on
the power grid and reduce the burden on the grid.

In addition, in order to spur growth and have our industries com-
pete in the domestic and international marketplaces, innovation in
technology will be increasingly necessary.

Utilities and other companies such as we will hear from today
are working to develop products and services to provide consumers
with more reliable service in a cheaper and more efficient manner.
Removing barriers that preclude or inhibit competition is critical to
achieving these goals.

I have continually supported tax credits and other incentives for
weatherization programs, renewable energy, voluntary energy effi-



3

ciency programs for homes, buildings, et cetera, and will continue
to do so.

We must make sure we provide affordable power that is reliable
and efficient for all consumers. By doing this, we will improve pro-
tection of air quality and our natural resources, as well.

The experience in my District highlighted the real need to bring
new technologies to market as quickly as possible. For example,
hospitals, police, and fire stations could use distributed generation
as backup power sources to make their own energy service more re-
liable.

To this end, incentives to promote distributed generation and re-
newable energy technology such as are included in the administra-
tion’s bill would be worthwhile, in my opinion.

Superconductivity is another method that would facilitate power
transmission and reduce the amount of energy needed by maintain-
ing more power as it travels across the power lines. Therefore, I
would support efforts to provide increased funding for research and
development for superconductivity.

Implementing innovative methods in technologies would increase
system reliability as well as the efficient use of energy, and thereby
reduce impacts to the environment and lower costs for consumers
and industry alike. And so we would have a win/win situation all
around.

I will be introducing a bill probably next week that also will pro-
mote energy efficiency and renewable energy technologies, and in
particular my bill aims to increase the use of fuel cells and other
emerging technologies.

I look forward to hearing from our witnesses and working with
them and other members of this committee to promote these excit-
ing technologies.

Thank you again, Mr. Chairman.

Mr. SHIMKUS [presiding]. | thank the gentleman from New Jer-
sey.

I would just like to welcome the panel also. | have been on the
committee for 3 years, and energy deregulation has been probably
one of the consuming things that | have been doing as a Member
of Congress. It has really changed even in the 3 years that | have
been here.

It is really an exciting time. | have been able to watch industry
as industry is repositioning itself to meet this new era. We are
working aggressively in a way that is much different than | have
experienced in even other subcommittees as far as having a work-
ing group.

As many of you know, we have been sitting down across the aisle
with the chairman and the ranking member working on energy
dereg, and that is why this hearing is so important today to make
sure we have our sights not just on the present but continuing on
into the future.

I appreciate the comments from the gentleman from New Jersey
because about this time last year in the Midwest we experienced
the high price spikes. But | am encouraged by the fact that the
market really is responding quickly as we see new generation pro-
jected in the Midwest.
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As many of you who have been following the issue know, part of
the working group’s main concern has been also on the reliability
in the transmission system and to make sure that, as we enter this
new era, that the power is able to be transmitted and received from
a lot longer distances than under the old regional monopoly system.

That is where | think technology is going to be exciting, too, be-
cause it is going to open up a new arena that helps us to continue
to start thinking outside the box, which is difficult when you are
trying to learn about the box. It is more difficult to think outside
the box if you are spending a lot of time just trying to understand
the box to begin with.

So that is why | look forward to the hearing today. With that,
I would like to yield to the ranking member, Congressman Hall,
from Texas.

Mr. HALL. Mr. Chairman, | thank you. | thank you for the hear-
ing.

We have pretty well come to understand or to believe that we are
nearing the last of the hearings on electrical restructuring, if some
of the rumors that | hear and some of the direct information that
I get, we hopefully are approaching a time when we will really get
down to business and start putting stuff together where you men
and women can look at it and advise us and help us. We thank you
for the help you are going to do for us today.

The issue today is innovation and change in the future. As | look
over the witness list, for the most part | see names of companies
that | am not terribly familiar with, or have not been but am hon-
ored to be. This is really, Mr. Chairman, a slice of the new face of
the electric utility business. Broadly defined, they are the
innovators, the technologists, people who dare to probe and want
to deliver.

I think some of the creative thinkers are looking at this business
in new and different ways and seeing possibilities for services and
efficiencies that have not been seen before.

So | am anxious to listen to the testimony here today. | think we
need to understand their position a little bit better and the oppor-
tunities and the barriers that they see and how we can remove
some of those barriers and how we can work with them to help
them bring their products, their technologies, and their services to
the marketplace, which is the goal of the legislation we are at-
tempting to write now.

I want to welcome two witnesses from Texas to the subcommittee
today. Ken Randolph, who | am very proud of. He is with Dynegy
in Houston, whose companies has been one of the leaders in mar-
ket innovation first in natural gas and now in electricity. So he is
pretty well spanning the globe for us.

I also welcome General Philbin. We are honored to have you
here, of Media Technologies. | think he lists his address as Ever-
green, Colorado, but a lot of Coloradans complain that Texas has
taken over Colorado.

And the truth is, Colorado is inhabited by people from lowa who
do not want any more Texans.

Although this complaint has been made, Media Fusion is a com-
pany that | think is headquartered in Dallas——

Mr. PHILBIN. Yes, Sir.
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Mr. HALL. [continuing] which is just 15 miles behind Rockwall’s
water tower. You're just right down the road from us there. You
certainly got your start there, and recently opened a research facil-
ity at the Stennis Space Center in Mississippi.

So there are a lot of good things that are going on. So, Chip Pick-
ering, wherever you are, we will have to share credit with Texas
for Media Fusion and its startup. It looks like it has some great
prospects for revolutionizing the delivery of broadband services by
means of the electric grid.

Mr. Chairman, as a footnote and as a member of the Science
Committee, | might also add that Media Fusion’s arrangement to
conduct research at NASA's Stennis Center is a very good example
of what this committee and what the Science Committee in this
Congress has tried to do, to get this example of public and private
sector working together to bring facilities and | guess brain power
together to yield benefits for all of us.

I am looking forward to the testimony today, and | yield back the
balance of my time.

Mr. SHimMkus. With that, we will move to Congressman Ed Bry-
ant, the Gentleman from Tennessee.

Mr. BRYANT. Thank you, Mr. Chairman.

I want to thank this committee, as our ranking member said, for
having so many hearings on this very important issue. Certainly
today is a little bit different approach than what | am used to see-
ing. 1 am fairly new to the committee and look forward to hearing
the testimony from both panels.

It was a late night last night. |1 think we finished voting after
midnight. So there are probably several of our colleagues who have
not started moving around very fast today, and we apologize for
that.

Also, I know from my own standpoint | will have to leave and
go to another subcommittee meeting very shortly on another very
important issue of health care. Then, beyond that, to another meet-
ing on TVA which is, as most of you would expect, is a very impor-
tant issue to Tennessee as we begin to talk about not deregulation
but restructuring. We are probably going to re-regulate in whatever
we do.

But | think it is important to have you gentlemen here today. |
have reviewed some of the statements, and | intend to review all
of the statements and listen to as many of you as I can.

I am particularly interested in the second panel, the homeowners
and the home builders and what they are saying about this. Again,
this is not a stranded cost issue, but | notice the homeowners’ rep-
resentative talks about the effect, in reality not in theory, of what
is actually happening in California with stranded costs and some-
thing of a negative impact there.

But I think the home builders are talking about how Congress
should help out with innovation and the ways that we can perhaps
incentivize in the tax code, and kind of get out of the way and let
things happen and not be an obstructionist in any way.

I think, as technology develops and your ideas are out there, we
as a Congress do not need to stand in the way, and certainly health
care is another area where the technology is so far ahead of us in
Congress right now that we just need to sit back and listen and
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then be prepared to take your advice very wisely given and use it,
again not to be a hindrance, but to let you folks work. And hope-
fully in the end certainly the country will benefit by it.

With that, Mr. Chairman, | look forward to this and yield back
my time.

Mr. SHiImMKuUs. The gentleman yields back his time.

The Chair now recognizes the gentleman from California, Mr.
Rogan, for an opening statement.

Mr. RoGaN. Mr. Chairman, thank you.

I do have an opening statement. | ask unanimous consent of the
committee that | simply have it introduced for the record. It would
be redundant of me to keep delivering the same opening statement
every time we have one of these hearings. | am a great supporter
of deregulation. My State of California is one of the leaders in that
effort. But rather than bore everybody with my same pronounce-
ments, | simply ask unanimous consent to insert it into the record.

Mr. SHIMKUS. Is there objection?

[No response.]

Mr. SHIMKUS. Without any objection, so ordered.

[The prepared statement of Hon. James Rogan follows:]

PREPARED STATEMENT OF HON. JAMES E. ROGAN, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF CALIFORNIA

Mr. Chairman, | thank you for holding this hearing on how our growing tech-
nology industry can enhance our efforts to promote a competition-based electricity
industry.

I would also like to share my appreciation for each member of today’'s panels. You
represent the many companies which can make the power industry thrive through
innovation and competition. Without the high technology developments generated
over the past several years, our economy would not be thriving. I look forward to
seeing the ingenuity of our high-technology industry help prepare the electricity in-
dustry for the next millennium.

As you know, California is often at the forefront of business and public policy in
America. Southern California’s high-technology industry continues to provide a
major boost to our national economy and serves as a leader in software and techno-
logical advancements. In addition, in 1996, California passed electricity restruc-
turing legislation when | was Majority Leader in the State Assembly.

Our state’s leading technology businesses, in combination with our efforts to cre-
ate a competitive electricity industry, will provide Californians with greater options,
reduced electricity rates, and increased access to the best electricity services. It is
my hope that this hearing will demonstrate how the rest of the nation can benefit
with this type of partnership between a competitive electricity industry and a vi-
brant technology industry.

In addition, I am interested to learn more about how software products can im-
prove electricity services for consumers. It is my hope that Mr. D’Alessio’s testimony
will discuss exactly how utility companies that are deregulated benefit from the type
of software his company, iSoft, produces. Further, I am curious to know how web-
enabled billing can enhance a competitive electricity industry.

Again, Mr. Chairman, | appreciate your ongoing efforts to explore every aspect of
electricity restructuring policies. | look forward to hearing the testimony of the wit-
nesses.

[Additional statement submitted for the record follows:]

PREPARED STATEMENT OF HON. Tom BLILEY, CHAIRMAN, COMMITTEE ON COMMERCE

Mr Chairman, | want to commend you for holding this hearing today on competi-
tion and innovation. The issues we will consider today and how we ultimately deal
with them can have far-reaching and long-lasting impacts. Over the next few weeks,
Congress can act to either encourage or stifle innovation in retail electricity mar-
kets.

I know that with you at the helm we will pass legislation that will foster innova-
tion. Consumers will surely benefit from new value and conveniences in the new re-
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tail marketplace for electricity. New technology reduces costs and increases options
for residential, commercial and industrial consumers. In crafting comprehensive
electricity legislation we must unleash competition and innovation to have a pro-
found impact on products and services available to American electricity consumers.

As in the telecommunications industry, once competition begins to be unleashed,
innovation flourishes. Telephone consumers now have digital phones with voice
mail, call waiting, text messaging, and even games. They can pay for using those
phones according to usage or with a flat rate for both local and long-distance calling.
No more black rotary phones, if anyone can still remember them.

Similarly, innovation in the electricity sector is happening at every level: genera-
tion, transmission, distribution, and at the point of consumption. In the future con-
sumers may be able to buy electricity from the supplier of their choice tailored to
their own particular situation rather than being forced to buy the only package of-
fered from the monopoly allowed to serve their street.

Like the telco’s of yesteryear, the utility industry is not accustomed to providing
consumers with new choices, money-saving services, or bonuses to increase customer
satisfaction and convenience—at least not until the onset of competition. Now with
retail competition upon us all types of suppliers are beginning to explore and bring
to consumers new technologies and find ways to package services in ways that fit
the needs of individual families or businesses.

New opportunities and products will have a direct relationship on American con-
sumers and American competitiveness. Giving consumers what they want, at a price
they can afford to pay will open markets, create a new pool of skilled jobs and cut
prices for America’'s hottest commodity—electrical power.

The role technology plays in reducing costs and increasing options for residential
consumers is central to the Subcommittee’s consideration of legislation. As we de-
velop bipartisan consensus we must put in place strong provisions that assure that
there are no barriers to keep out new entrants and innovators in electricity mar-
kets.

Mr. Chairman, | look forward to hearing the testimony.

Mr. SHIMKUSs. Now we will move to the panel.

There are some benefits to not having a lot of members present.
You do not have to sit through all the opening statements and we
can go straight to the panelists.

So | would like to recognize for 5 minutes, and as is the process
here in the Commerce Committee, your full written statements you
have already submitted, we would like for you to attempt to sum-
marize conversationally with us for 5 minutes and then we will
have a chance for a round of questions after the panel has con-
ducted the testimony.

So | would like to recognize Mr. Ron Perry, President of Com-
mercial Energy of Montana, and again for 5 minutes. You may
begin.

STATEMENTS OF RONALD L. PERRY, PRESIDENT, COMMER-
CIAL ENERGY OF MONTANA; GARY MITTLEMAN, PRESIDENT
AND CEO, PLUG POWER; KENNETH E. RANDOLPH, SENIOR
VICE PRESIDENT AND GENERAL COUNSEL, DYNEGY, INC,;
EDWARD J. PHILBIN, FORMER CHAIRMAN, FEDERAL MARI-
TIME COMMISSION AND FORMER CHAIRMAN, INTERSTATE
COMMERCE COMMISSION; AND THOMAS A. TRIBONE, EXECU-
TIVE VICE PRESIDENT, AES CORPORATION

Mr. PERRY. Thank you, Mr. Chairman.

I am grateful for the invitation to address you and your col-
leagues today. Thank you for the opportunity.

My name is Ron Perry and, with my wife Barbara, we founded
Commercial Energy of Montana in 1997. Commercial Energy is a
small, customer-focused marketer of natural gas and electricity in
Montana.
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Our company is an aggregator of the local mom and pop gas pro-
ducers of northern Montana. This model is very similar to how
Dynegy was started about 12, 13 years ago by Mr. Watson.

We are different from other aggregators in that we market di-
rectly to the end-use customer. From our point of view, electricity
competition in Montana has been a great success. In 2 years, Com-
mercial Energy has become Montana’s largest non-utility-affiliated
energy marketer.

Our customers are a cross section of Montana. We serve over 90
percent of the eligible hospitals in the State, the best hotels in
every city including Glacier Park Lodge, Hooterite Colonies, small
manufacturers, dry cleaners, even branches of national chain
stores.

We are talking with the irrigation districts to help our farmers
lower their costs of energy in running their rural farms in Mon-
tana.

In fact, in total we provide energy for more than 40 percent of
the eligible gas businesses in the State and for more customers
than any active electricity marketer in the State of Montana.

Our success is due in part to the fact that Montana was the first
low-cost-of-power States to deregulate. That decision has been very
good for us and for our businesses.

During the first 2 years of operation, our customers have saved
over 30 percent on their natural gas bills. They have also saved 5
to 10 percent on their electricity bills based on how much risk they
were willing to assume in the marketplace.

For one of our rural hospitals, a 100-bed hospital, that means
saving about $25,000 a year. That is just the beginning.

We believe that deregulation creates new jobs and opens up a
$500 billion industry to customer choice. That will be a diverse and
dynamic competitive market with a variety of market segments for
providers to focus on.

Entrepreneurial firms like ours understand these segmentations,
whether it is industrial customers, residential customers, or com-
mercial accounts. And we even understand the geographic market
segments.

We choose the segments that offer the best returns. The fact that
Montana is a rural State tells us a lot about how these energy mar-
kets are actually going to function, especially when we think that
half the population lives in these States.

Large businesses, including the largest power suppliers, will con-
centrate their work in the 40 metropolitan areas. That is under-
standable. But in places like Montana we do not have 20 different
marketers on television and radio and on the telephone espousing
their virtues.

That does not mean there is not competition. All it means is that
business is conducted in a different way. It is personal, and those
relationships are more important than just simply having the low-
est price.

I would remind the committee that the world's largest retailer
did not start in Houston, Texas, or New York City. Wal-Mark start-
ed in a little town called Bentonville, Arkansas, that we had never
heard of, but they did it in an entrepreneurial way and came out
of nowhere.
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That is what is going to happen with energy, we believe.

Our company looked at the energy market that way. We realize
that that customer relationship is the key. The advantage of an
open market is that you can have real product integration as well
that breaks down traditional lines.

We started with a natural gas relationship and leveraged it to
an electricity relationship. We understood that to grow we need to
add these revenue streams to our company.

In the future, that might mean consumers will buy energy from
the same company that provides them their Internet service. Or it
might mean that their Internet provider sells them energy. Or it
just might mean Microsoft takes us all out of the business. But
even through all that, maybe even buy it through your local supply
store.

For the residential market, there is another intriguing oppor-
tunity. Because of the Internet and the grocery store, the only two
places we actually go to buy anything anymore, they open up whole
new opportunities, whether Amazon.com puts one more page in
their web and forms an alliance with Dynegy is one option.

Similarly, Proctor & Gamble could become a competitor, pack-
aging power in different boxes, a green box, a coal box, and a cheap
box, and put it on a grocer’s shelves.

Those are the types of options that deregulation allows us to
think about. We see these possibilities. That is why we are com-
mitted to working with our customers establishing a business rela-
tionship and developing a quality of service that lowers their total
bill.

We can do it in a number of ways. We have done it without tech-
nology. We have done it more on a customer service level. For ex-
ample, we help customers choose the most efficient fuel source,
whether it is natural gas or electricity.

We allow them to weigh the advantages of onsite generation,
which many hospitals are considering. And we help them find new
efficiencies in transmission distribution metering.

Mr. Chairman, that is the type of innovation you get in a deregu-
lated market. In our experience, that innovation works best when
it is left alone.

You cannot mandate a company to be creative. All you can do is
give us the freedom to create these market opportunities and we
will show up.

Does that mean we are out of time?

Mr. SHIMKUS. We are not real hard core. | mean, if you have got
one or two more——

Mr. PErRRY. One page.

Mr. SHIMKUS. Again, just summarize real quickly if you have an-
other point you want to make.

Mr. PERRY. We need a little bit of help on the Federal level in
a couple of areas.

One is in FERC's rulemaking. They need to be open to market-
based alternatives rather than cost-based alternatives. For exam-
ple, in our energy imbalancing. We are working with that in Mon-
tana.

A second is net metering of customer-sited generation so that we
have more distributed generation in the grid. Because local utilities
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tend to oppose that. And so a Federal mandate allowing that power
to flow back in would be helpful.

And third is connectivity. Chairman Hecker from the FERC ad-
dressed this in an earlier hearing, the idea being that the grid has
to be a grid and it has to be nationwide. It cannot be regional.
Those are three recommendations that we make. Thank you.

[The prepared statement of Ronald L. Perry follows:]

PREPARED STATEMENT OF RONALD L. PERRY, PRESIDENT, COMMERCIAL ENERGY OF
MONTANA, INC.

I. THE FUTURE OF ENERGY DEREGULATION

Montana is the first “low-cost of power” state to deregulate in the country. My
discussion will focus on how Montana might serve as a beacon of both the successes
and potential pitfalls of competition. Based on that experience, we see three critical
strategies that will evolve as electricity deregulates:

A. Market Segmentation
B. Product Integration
C. Quality of Service

A. MARKET SEGMENTATION

It is unlikely to see the large energy players in all markets, whether defined as
geographic areas or types of users. Their cost of sales is simply too high to justify
the effort. But we will see niche players created to satisfy any unmet needs. By defi-
nition, that is how entrepreneurial companies are created, by solving some need ei-
ther unseen or ignored by a company with the resources to address the issue. De-
regulation will create many new jobs as people see the opportunity of a $500 billion
industry opening to customer choice. We offer Montana as a good example.

1. User Segments

In Montana, just like nationally, electricity consumption is divisible about 40/40/
20 between industrial users, residential users, and commercial businesses.

e Industrial users benefit from aggressive pricing from four regional suppliers
(Illinova, Enron, Idaho Power, & Avista). These users rely almost completely on
price in making their decisions and exhibit little brand loyalty, typically bidding
one year contracts.

* Residential users have little knowledge of the process, lots of questions, and very
small consumption. The potential gross profit for such an account might be only
$40 per year. No significant inroads have been made by any marketer to date
in Montana.

» Commercial users are the smallest niche, but with the average customer using
2,500 megawatts per year, (about $70,000 for the power each year) and an aver-
age gross margin of $1.00 per megawatt, a direct sales effort is cost justified.
In Montana, two companies compete for this segment, with CE owning the lion’s
share at this time.

2. Geographic Segments

Half of this country lives in rural America. However, big business does its work
in the forty largest metropolitan areas. As we have seen in California, Georgia,
Pennsylvania and the rest of the east coast, there is no lack of competitive activity
in the urban areas. In Montana, we do not have twenty marketers on television,
radio, and on the telephone espousing their virtues. But business might be done a
little differently in these rural areas, where a personal relationship is far more im-
portant than the cheapest price on a fax machine. Allstate sells homeowners insur-
ance in these areas through its neighborhood office program, Edward Jones sells its
brokerage services in a similar manner, and it wasn't that long ago that Wal-Mart
only existed in these very same towns.

B. PRODUCT INTEGRATION

Commercial Energy’s business model is premised on building a solid customer re-
lationship. The question becomes how deep can we grow that relationship? Alter-
natively, does the initial customer relationship have to come from an energy back-
ground, or can it simply be based on trust and years of experience with a given ven-
dor?
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1. Business Segment
Commercial Energy first created a natural gas supply relationship, and leveraged
it to include electricity. A small market such as Montana requires this growth to
extract as many relevant revenue streams as possible to justify the cost of a direct
sales and marketing effort. It may be possible for us to cost-effectively provide long
distance and internet services to these same customers. But there are also cor-
ollaries: A company with a pre-existing business relationship, such as its internet
service, could leverage back to energy. If Microsoft, with its strong emphasis on cor-
porate customers, decided to pursue energy, what or who could impede its progress?
And that avenue has virtually no geographic impediment. By the same token, small
businesses may find their local business supply store, aka Staples or Office Max,

a more than eager supplier.

2. Residential Segment

So if we speak of the customer relationship, we must glance at the residential
user. They have two consistent shopping venues: The grocery store and the internet.
The internet is almost too easy: Amazon.com simply adds electricity to its books and
videos. It creates a relationship with a large trading house like Enron and captures
a portion of the market, and probably the portion that is the most likely to buy com-
petitive energy early. On the other hand, Procter and Gamble can be a formidable
competitor, and if they decided to package green power, next to coal power, next to
cheap power on your grocer’s shelf, you have another simple channel to reach the
customer.

C. QUALITY OF SERVICE

At Commercial Energy, we believe that the Quality of Service will become the
beacon that our customers judge us by, not our price. In Montana, we are seeing
companies offering just energy consulting services while owning no energy, suppliers
wanting to just wholesale their power to the retail marketer, and energy managers
like Commercial Energy, that offer both. To us, Quality of Service is all about that
commitment to lowering the Total Energy Bill. But there may be many iterations
of this concept, for instance:

1. BTU Management

By leveraging sales of both electricity and natural gas, suppliers can offer to assist
customers in using the most cost-effective fuel source. To be truly effective, some
will go as far as to assist customers in lowering overall consumption through per-
formance contracting. In this manner, deregulation will actually foster energy effi-
ciencies and conservation, by using the market as the price signal. One of the unfor-
tunate implications of bundled utility service is that it has in the past encouraged
uneconomic usage by not sending the right price signals to customers. Detailed bills
put that information in a customer’s hands, and the rational ones will act on it.

2. Customer Sited Power Generation

Detailed bills also provide a customer and his supplier with the information need-
ed to decide if making power on-site is a preferred alternative to purchasing off the
grid. We fully expect to see a revolution in on-site generation. When a customer
pays $0.05/kilowatt in a competitive environment, but can buy the engine, the fuel
to run it, and maintain it all for less than $0.04/kilowatt, that customer will make
the investment. We are seeing our rural hospitals evaluate this option as a viable
means of gaining a return on their investment in backup systems mandated by state
and federal laws. From a national perspective, this redundancy of generation can
diminish our reliance on the grid and system-to-system interconnects over the com-
ing decade.

3. Utility Cost Management

In rural areas like Montana, regulated Utility services (transmission, distribution,
demand, and metering) comprise from 50% to 60% of the business customer’s total
bill. Ultimately, saving a customer a nickel on the utility side of the bill is far better
than beating a competitor by a penny on the commodity. Commercial Energy creates
services designed to fulfill this commitment of a lower Total Bill.

4. Local Aggregators

In Montana, the Montana Hospital Association (MHA), the League of Cities and
the Montana School Board Association have attempted to aggregate their members
to competitively purchase electricity. As someone who grew up in southern Cali-
fornia and worked in Miami, Chicago, New Orleans, and Orlando, | can say that
people are far closer to their local governments here than in urban states, and this
may offer some help of market alternatives for the residential customer. Let the gov-



12

ernment that is closest to the people develop market alternatives. They may best
serve the will of the people. Montana has also passed a law allowing non-profit
aggregators, such as our local Electricity Co-operatives, to be considered for the sup-
plier of last resort function. This alternative has happened fully three years ahead
of mandatory residential deregulation. All of these aggregators have the choice of
buying on a more or less wholesale level from the national competitors.

1. BARRIERS TO INNOVATION AND WORKABLE COMPETITION

Innovation works best when it is left on its own. Creativity simply happens, it
cannot be mandated. To date, the States appear to be learning from each other as
they proceed to deregulation. We support the notion that any federal legislation
should respect the laws of states that have enacted deregulation prior to the federal.
But federal legislation can and should take a leadership role in promoting electricity
deregulation to those states that may be slow to evolve. States should not be al-
lowed to get in the way of their constituents because of unfounded fears that com-
petition will not appear or protectionist attitude towards their incumbent utilities.
The record in Montana is clear. Even rural states will benefit from deregulation.
But there are issues that deserve consideration on a national level:

A. COST-BASED FERC RULEMAKING

The FERC must be encouraged to be more open to alternate methods of facili-
tating competition. One example is the Energy Imbalance service whereby we settle
each month on the relative over and under supply of power by marketer. By keeping
this process simple allows new entrants, such as the local aggregators, to join the
market without an overwhelming learning curve. To date, the FERC has stuck by
its historical approach of cost-based ratemaking rather than allowing the market to
creatively solve the problem. Montana Power has proposed settling these imbalances
through a Cash-Out at the published daily rate. It is public, administratively sim-
ple, and fair. This is the type of situation where an administrative agency should
pull back and let a state experiment. If it fails, there are at least forty other states
to try something different. |1 remind Congress that the administrative body that is
closest to the people being regulated may well be the most effective (or credible)
body to impose rules.

B. LACK OF NET METERING OF CUSTOMER-SITED GENERATION

Over twenty states already have laws allowing net metering of solar or wind pow-
ered generators of less than 50 kilowatts. Local utilities typically oppose anything
greater as it potentially diminishes their revenue recoveries. National legislation re-
quiring that all electric utilities allow customer-sited generation of up to one mega-
watt of natural gas fired generation would give real encouragement to the growth
of sited generation. Local PSC's would provide access for the end user to sell any
reasonable unused capacity back to the customer’s marketer for redistribution with-
out any additional transmission charges (probably within the citygate). Not only
would this encourage development of distributed generation, it would also minimize
our reliance on the national power grid.

C. LACK OF REGIONAL CONNECTIVITY

In Montana, we can only take electricity from the west and south, which limits
are purchasing opportunities to about six generators. It also limits are ability to ar-
bitrage power from other regions, or to take our power in lower priced months to
other regions. An effectively competitive supply situation requires that markets not
be artificially constrained. To Montana's north, no connections exist directly to Al-
berta. To the east, we are hamstrung by the NERC's DC Interconnect, a vestige of
the MAPP reigonal system tie to the WSCC region. The frequency synchronization
is a problem that prevents volumes from flowing in marketable segments of less
than 25 Megawatts. Intra-region reliability is important, but the federal government
should be creating national connectivity, which creates a level playing field for all
regions. The benefits are numerous. Building additional infrastructure would (1) fa-
cilitate our exportation of power to Canada (Alberta deregulates January 1, 2001),
(2) provide lower priced power to rural Montana, (3) help in exporting Bonneville
Power’s cheap hydropower to eastern states, and (4) increase competition amongst
generators for more workable competition.

D. GROWING OLIGOPOLY POWER

Customers want choice because that leads to better service. However, as utilities
have sold their generating assets, we are seeing a greater concentration of capacity
in fewer hands. This may be cause for concern as these asset sales continue. Of
greater concern to Commercial Energy are the attempts by the largest wholesalers
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of power to impose overly stringent credit requirements on customers and market-
ers. Curiously, these requirements are almost identical from one to another. One
would expect a competitive market to develop competitive alternatives, especially
companies so astute at managing risk. We have antitrust legislation in place, but
it is not practical for a small company to fight a $1 billion plus marketer in federal
court. Congress should make its intent clear that collusive practices will not be tol-
erated. Banks lending policies are scrutinized by regulators, which has insured the
stability of our banking system for sixty years. Possibly the Congress, through
FERC or the Department of Justice, should assume a similar responsibility for over-
sight of the fairness of credit evaluations by the national marketers of the niche
players.

E. FEDERAL POWER SALES TO SMALL BUSINESSES

As the current owners of the federal power systems at BPA and TVA, the federal
government has the ability to encourage sales of power by these entities to deserv-
ing small businesses. Commercial Energy is a certified HUBZone Empowerment
Contractor, yet it is not encouraged to buy from the Bonneville Power Administra-
tion. To date, BPA has used even stricter credit standards than Enron Capital &
Trade. It seems odd that a federal agency that gives preference to SBA vendors
when it is buying goods and services cannot do the same when it is selling goods
and services to SBA vendors. Using these federal assets in such a manner would
be a great encouragement to the development of the small markets in the sur-
rounding areas, whether that be Montana or Tennessee. When these systems are
privatized, using the proceeds from the sale to pay for the costs of increasing the
connectivity between the NERC Reliability regions suggested above is another
means of enhancing competitive alternatives.

F. STANDARDIZED LICENSING REQUIREMENTS

We have seen our national competitors support standardized licensing require-
ments of electricity marketers as a means to ease their entry into disparate states.
On the surface, a template of licensing procedures might be helpful to states. How-
ever, one of the risks of such an approach is that it may stifle the entrepreneurial
companies that will emerge precisely because the process is unique state-by-state.
That uniqueness deters the national competitors from establishing an early retail
presence in a deregulating state, and instead forces them to concentrate on their
wholesale opportunities. By leaving this flexibility with the states, we encourage the
development of indigenous marketers, rather than a drain of cash to Houston. Fed-
eral legislation should set limits on how onerous the licensing requirements can be
on marketers, but not set minimums. The goal must always be to develop workable
competition, not perfect competition.

SUMMARY

Adam Smith advised us over two centuries ago to trust in the invisible hand of
the marketplace. That invisible hand has served us well. The state legislatures are
on the right track. Solutions are being formulated, jobs have been created, cus-
tomers are receiving better service, and it works in places like Montana, where few
thought it could.

We at Commercial Energy of Montana are honored to have this opportunity to
present our thoughts on the opportunities before us and the nation. If we can offer
the committee any further details or data, please do not hesitate to ask.

Mr. SHIMKUs. Thank you very much, Mr. Perry.
Now we will move to Mr. Gary Mittleman, President and CEO

of Plug Power from Latham, New York.
Welcome.

STATEMENT OF GARY MITTLEMAN

Mr. MiITTLEMAN. Thank you, Mr. Chairman, and members of the
committee, for inviting me here today.

Fuel cells are going to change the world as we know it today. It
is not a new technology. It is actually a very well-proven technology
that has been used by NASA for decades. But now because of cost
reductions this space-age technology can be made a reality right
here on Earth.



14

What we are talking about is an energy machine, a box the size
of a dishwasher that can go either in your basement or right out-
side our house, something that can have a natural gas line or a
propane line going into one side and enough electricity to power
your whole house come out the other side.

Because we are not using conventional means of making this
electricity—it is not combustion; it is electrochemical—it does it in
a highly environmentally friendly way, a very efficient way, and in
a way that will save consumers money.

I would be remiss at this point if | did not thank Congress for
funding both the Department of Energy and the National Institute
of Standards and Technology for the programs that they have un-
dertaken in helping all of these distributed generation technologies
become a reality.

A few words about Plug Power. We started 2 years ago with 22
people. We are now the Nation’s largest fuel cell company employ-
ing over 260 people.

Our backers include Detroit Edison, Mechanical Technologies,
Inc., Southern California Gas Company, and General Electric. To-
gether with General Electric we will be distributing our product on
a global basis.

We are well on our way to making this real. A year ago we set
up the first house using a fuel cell and we have been running this
fuel cell completely independent from the grid, proving that this
technology really does work.

Fuel cells, in a lot of ways, are something like personal com-
puters. It is a form of distributed generation and, just like personal
computers did not replace the large mainframe computers, we do
not believe that fuel cells will replace central station plants and the
grid as we know it today.

But we do think they are going to dramatically change the land-
scape.

Just recently, and in fact we have heard again today about the
severe heat waves that have hit the Northeast causing rolling
blackouts and brownouts. The answer to solving these problems is
not building more large central-station generating plants.

It is not building more transmission and distribution towers. The
answer lies with distributed generation. It lies with things like fuel
cells that can help solve the problems as we go forward.

What makes the fuel cell so exciting to us is several factors. One
is its efficiency. On producing straight electricity it is about as effi-
cient as anything else out there. It will produce at a 40 percent effi-
ciency rate. But a fuel cell, because it is in the house, we can cap-
ture the waste heat coming off the fuel cell and we can use that
to help heat the home in the wintertime and produce hot water.

When we do this, we are looking at efficiencies that will rival 80
and 90 percent.

Fuel cells will also greatly improve the reliability of electricity as
we know it. Weather outages, whether they be from ice storms,
lightening strikes, heat waves, that can take down power lines,
that is not going to happen with the fuel cell in someone’s house.

Perhaps best of all, fuel cells are environmentally friendly. We
are looking at a device that could make smog and acid rain a thing
of the past. When it comes to carbon dioxide or greenhouse gases,
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because of the higher efficiencies of fuel cells, we are looking at
something that can cut the amount of greenhouse gases by one-
half. And for the customer, we are looking at savings of up to 20
percent.

Mr. Chairman, to truly open our energy markets and give cus-
tomers a real choice, we need to break down some of the barriers
that exist today.

These barriers, such as interconnection and disconnect charges,
could stop not only fuel cells but all forms of distributed generation
right in their tracks.

What we suggest is that we work together with our national labs
and have a test bed of fuel cells across the country. We are talking
about hundreds of fuel cells that customers and public service com-
missions alike can see, they can understand, and we can get to
first-hand experience what the advantages, and what some of the
issues will be in deploying this new form of distributed generation.

Plug Power has a vision. It is environmentally friendly. It is
more reliable than the grid. It installs easily. It uses commonly
available fuels. We are not talking about hydrogen. We are talking
about natural gas or propane. And it is going to save the con-
sumers money.

Our partners have committed over $100 million to make this
real, and it is becoming real faster than we know. If you have a
minute after the hearing, | would love you to be able to take a look
at the demonstration unit on my right that we brought with us.

Mr. Chairman, again | thank you for the invitation and the op-
portunity to share our views on competition.

[The prepared statement of Gary Mittleman follows:]

PREPARED STATEMENT OF GARY MITTLEMAN, PRESIDENT AND CEO, PLuG PoOwER

Mr. Chairman and Members of the Committee, thank you for inviting me here
today. | would like to tell you about progress in residential fuel-cell technology and
the benefits that it could provide for our nation.

A fuel cell is an “energy machine” for the home or small business—an on-site, dis-
tributed power generation device that produces electricity through an electro-
chemical process, rather than through combustion. The core of this process converts
hydrogen—extracted from a fuel such as natural gas, propane, or gasoline—and oxy-
gen into electricity with significantly lower emissions than those from even the
cleanest fuel-combustion processes. Thanks to breakthroughs in fuel-cell technology,
what was once only affordable for the space program is now within reach of the typ-
ical homeowner.

I would be remiss if at this point I did not thank the Congress for funding the
Department of Energy and the National Institute of Standards & Technology pro-
grams that have made breakthroughs in this technology possible.

Plug Power is the United States’ largest developer of proton exchange membrane
fuel cells. Our company was created in June of 1997 with 22 people as a joint ven-
ture between DTE Energy, parent of the electric utility Detroit Edison, and Mechan-
ical Technology Inc. Today, Plug Power employs 260 people and our partners now
also include General Electric Power Systems and Southern California Gas Company.
We believe the first mass market for fuel cells will be residential and small-business
power generation and are focusing our efforts on commercializing small-scale sta-
tionary systems. Through General Electric—our distribution partner—we plan to
sell residential fuel cells nationwide beginning in 2001.

Our first product will be about the size of a dishwasher, able to supply a typical-
sized residence, or small business, with its complete electricity requirements. We're
well on our way. In June of 1998, Plug Power unveiled a prototype fuel-cell system
that for over a year now has been used to provide the electricity needs of a residence
located in Albany, New York. This is the first home to be powered by a fuel cell
independent of the grid.
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We do not propose replacing traditional, centrally generated electricity with fuel
cells. Rather, fuel cells will help to fulfill the needs for power as we become a more
electronic society. Power plants and the grid will remain a part of our infrastruc-
ture. After all, cellular telephones have not eliminated traditional telephones, but
they have changed the topology of the telephone network, making it vastly more
user-friendly, pervasive and a driver of productivity.

Fuel cells can do the same for power. They can dramatically change the old para-
digm of centrally generated electricity by giving consumers clean, dependable elec-
tricity independent of grid constraints. Just in the last two weeks, we've seen
record-breaking heat waves in the New York metro area that have stressed our elec-
tric utility infrastructure. This has caused blackouts and rolling brownouts, as
power companies have not been able to keep up with the demand for power. Is the
answer to build more large, costly power plants and transmission systems? We do
not believe so. Rather, we think the answer lies in the use of innovative distributed
technologies, like fuel cells, where such problems can be virtually eliminated.

Residential fuel cells possess a number of benefits. First of all they're efficient.
Our initial commercial units will operate on natural gas or propane, and are ex-
pected to achieve 40% electrical efficiency. When excess heat generated by the fuel
cell is captured and used for hot water or heating, overall efficiency can exceed 80%
and even 90%.

Another advantage is reliability. On-site power from a fuel cell offers reliable
power generation that is not affected by weather-related outages. Fuel cells contain
no moving parts, rendering the system both easy to maintain and relatively noise-
less.

And perhaps the most compelling benefit of this technology has to do with the air
we breathe. Fuel cells can significantly contribute to the abatement of environ-
mental effects from combustion-based power generation by reducing emissions to
near zero. Smog-causing particulate matter and other pollutants—such as acid rain
produced by nitrous oxide and sulfur dioxide—can become a thing of the past. Car-
bon dioxide, more often called “greenhouse gas,” can be reduced by half when the
fuel cell is designed to capture waste heat.

Add to all these benefits that of economy. Fuel cells cost less to operate—in many
cases, offering 20-percent cost savings over grid-supplied electricity.

Mr. Chairman, in this era of deregulated, open energy markets, competition and
consumer choice are the arbiters of the market. But to truly open our energy mar-
kets and give consumers real choice, we need to break down some of the barriers
that still exist. From interconnection standards to stand-by fees and exit charges,
consumers are faced with barriers that can keep fuel cells out of the marketplace.
A national standard on interconnection would go a long way towards leveling the
playing field so that innovative technologies, such as fuel cells, can bring true con-
sumer choice.

How can we move ahead? Our national labs could serve as an important test bed
for the deployment of innovative technologies. Working in concert with our national
labs across the country, we would like to site several hundred units in the field to
gain real experience in working with state public utility commissions to address con-
sumer benefits, system standards and interconnection issues. Through this type of
test-and-evaluation plan, we could accelerate the adoption of this technology and
gain real experience in addressing the issues that confront distributed generation
on a national level.

The Plug Power product vision is an environmentally friendly fuel cell, more reli-
able than the grid, that installs easily, uses readily available fuels, saves consumers
money, powers the whole house and is the size of a dishwasher. Our partners have
committed over $100 million to accomplishing this vision. The vision is becoming
very real, very quickly. If you have a minute after the hearing, | invite you to take
a look at a Plug Power 7000 demonstration system. Field trials with these alpha
test units will begin this fall.

Mr. Chairman, thank you for the invitation and the opportunity to share our
views on innovation and competition within our energy markets.

Mr. SHIMKUS. Next is Mr. Ken Randolph, Senior Vice President
and General Counsel of Dynegy, Incorporated, and | will say, as we
talked earlier, welcome to Illinois and | hope you provide me as
good a service as lllinois Power once did. You are recognized for 5
minutes.
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STATEMENT OF KENNETH E. RANDOLPH

Mr. RanDoLPH. Good morning, Mr. Chairman, and members of
the committee. By the way, we are delighted to be in Illinois and
continuing to operate Illinois Power once we consummate the merg-
er at the end of the year in the first quarter.

Dynegy is one of the country’s leading marketers or energy prod-
ucts and services, and we commend this committee for your efforts
in examining whether Federal legislation is needed in order to fa-
cilitate the realization of the anticipated $20-plus-billion of cus-
tomer savings expected from electric deregulation.

We think this suggests everyone ought to keep their eye on that
ball because that is really what it is all about.

In Dynegy’s view, establishing a competitive market without reg-
ulatory burdens and cross-subsidies is the best way to both maxi-
mize customer savings and enhance reliability.

Mr. Chairman, Dynegy believes that there are at least five dis-
tinct benefits that customers realize from electric restructuring.

One, extending existing wholesale power sales and price risk
management services to industrial and large commercial customers
who can become more competitive in world markets.

Two, providing low-cost power to residential and small commer-
cial customers via sales to aggregators or retail alliances.

Three, building new, efficient, and environmentally friendly gas-
fired merchant power plants to meet base, intermediate, and peak-
ing loads. Competitive power producers are building and devel-
oping more than half of the 92,000 megawatts of announced mer-
chant capacity that will be built by 2003.

For example, last month Dynegy brought on line, following an
unprecedented 5-month construction timetable, a 250 megawatt
gas-fired peaking plant outside of Chicago, and we are developing
gas-fired power plants in North Carolina, Georgia, Kentucky, and
Louisiana.

We probably hope that we, or wish that we had that 250
megawatts on line in the Northeast. We could have helped meet
some of that demand. But you will notice we are not having the
same situation in the Midwest this year.

In addition to providing clean, low-cost power, these new mer-
chant plants will enhance the reliability of the transmission grid by
acting as a surrogate for increased transmission capacity and will
do so without creating a new generation of potential stranded cap-
ital costs.

Four, we are acquiring generation divested by regulated utilities
optimizing its use and making it more efficient.

Five, there will be a whole host of other services that will benefit
consumers as a result of electric deregulation and restructuring,
and that will be covered by the other panelists today.

As you know, retail electric restructuring is proceeding rapidly.
Over 20 States are already done. However, in order to maximize
customer savings from electric restructuring, which | think is the
goal to keep in mind, we believe that Congress should take bold ac-
tion in three areas:

First, and bear with me on this one, we still believe Congress
should establish a date certain such as January 1, 2002, for all
States to implement retail customer choice. A national deadline
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will avoid regional market distortions and maximize customer sav-
ings nationally.

Second, we believe that Congress should provide incentives for
utilities to divest generation and provide FERC with authority to
order divestiture of generation assets to mitigate market power and
any stranded-cost claims.

The market has demonstrated that the single biggest factor in
reducing so-called “stranded costs” has been the decision by utili-
ties, either by their own volition or as a result of State electric re-
structuring laws, to divest generation. In addition to minimizing
stranded costs, divestiture of generation mitigates utility vertical
market power and helps to mitigate utility marketing affiliate
issues.

Third, we believe Congress should repeal PUCA and repeal
PURPA prospectively. These laws have simply outlived their use-
fulness. Repealing PUCA will facilitate additional utility merger
and acquisition activity, which will allow for billions of dollars of
costs and inefficiencies to be squeezed out of the system quicker.

Prospective repeal of PURPA, including eliminations of the re-
strictions on utility ownership of QFs and EWGs will expedite and
enhance the voluntary renegotiation of those high-priced, above-
market contracts, and we have done some of that. And it can be
done in a way which will save millions for consumers and not ad-
versely impact QF owners and lenders.

However, if a date certain and incentives for divestiture are not
in the cards, then Dynegy would recommend that Congress pass a
limited bill now eliminating PUCA and PURPA, allow the States
and the markets to proceed for the next 18 months and come back
in 2001 and examine the need for a comprehensive bill.

We believe that the last thing that we need in this market is ad-
ditional mandates or cross-subsidies for things like renewable man-
dates and so forth that would simply add costs to the system and
dilute the benefits.

Thank you again for allowing me to testify today.

[The prepared statement of Kenneth E. Randolph follows:]

PREPARED STATEMENT OF KENNETH E. RANDOLPH, SENIOR VICE PRESIDENT AND
GENERAL COUNSEL, DYNEGY INC.

Good morning, Mr. Chairman and Members of the Committee, my name is Ken
Randolph and | am Senior Vice President and General Counsel of Dynegy Inc.
Dynegy is one of the country’s leading marketers of energy products and services.
Through its leadership position in natural gas gathering, gas processing, transpor-
tation, independent power generation and marketing of energy, Dynegy provides en-
ergy solutions to our customers in North America and the United Kingdom. Dynegy
is one of the leading examples of a company working with its customers to capture
the opportunities created by electric deregulation and the energy convergence trend.
Most recently, on June 14, 1999, Dynegy announced the execution of definitive
agreements for the merger of Dynegy and lllinova, the parent company of Illinois
Power, an electric and gas utility that serves approximately 650,000 customers over
a 15,000 square mile area of Illinois. The merger will create a $7.5 billion company,
which is expected to own and/or control more than 15,000 megawatts of gross do-
mestic generating capacity, average North American natural gas sales of 9.1 billion
cubic feet per day and serve more than 950,000 retail customers. Subject to regu-
latory approvals, the merger is expected to close late in 1999 or in the first quarter
of 2000.

Dynegy commends this Committee for its efforts in gathering information and at-
tempting to determine the extent to which federal legislation is needed to facilitate
the realization of the anticipated $20+ billion per year of customer savings expected
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from electric restructuring while enhancing the reliability of the electric grid. In
Dynegy’s view, establishing a competitive market without regulatory burdens and
cross subsidies is the best way to both maximize customer savings and enhance reli-
ability. Mr. Chairman, Dynegy believes there are at least five distinct benefits that
consumers will realize only if providers are allowed to compete. These include:

* Extending existing wholesale power sales and price risk management services to
industrial and large commercial customers.

* Providing low cost power to residential and small commercial customers via sales
to aggregators or retail alliances.

e Building new efficient and environmentally friendly gas-fired merchant power
plants to meet base, intermediate and peak loads. For example, last month,
Dynegy brought on line (following an unprecedented five month construction
timetable) a 250 MW gas-fired peaking plant outside Chicago and is developing
gas-fired power plants in North Carolina, Georgia, Kentucky and Louisiana.
Competitive power producers are developing more than half of the 92,000 MW
of announced merchant capacity to be built by 2003. In addition to providing
clean low cost power, these new merchant plants will enhance the reliability of
the transmission grid by acting as a surrogate for increased transmission capac-
ity and do so without creating a new generation of potential stranded capital
costs.

* Acquiring generation divested by regulated utilities, optimizing its use and mak-
ing it more efficient.

* Providing a whole host of other services that will benefit consumers. For example,
providers will offer services to encourage greater energy efficiency. In order to
give consumers even greater control over costs providers may also offer hourly
pricing programs that will encourage use during off-peak hours or evaluate the
possible installation of distributed generation.

As you know, retail electric restructuring is proceeding rapidly in the states with
over 20 states having adopted customer choice, most of which will be fully effective
on or before January 1, 2002. However, there is a critical missing link B develop-
ment of a robust, liquid wholesale power market. Dynegy believes that federal elec-
tric restructuring legislation could enhance the development of both retail and
wholesale power markets, and in so doing, maximize savings for customers resulting
from competition. Mr. Chairman, to accomplish this goal the Congress must take
bold action in three areas.

e First, it must ESTABLISH A DATE CERTAIN for all states to implement retail
customer choice. A national deadline will avoid regional market distortions and
maximize consumer cost savings nationally. Dynegy believes a January 1, 2002
nationwide deadline provides the appropriate balancing of national and state in-
terests.

» Second, it must provide incentives for utilities to DIVEST GENERATION and
provide FERC with authority to order divestiture of generation assets to miti-
gate market power and stranded cost claims. The market has demonstrated
that the single biggest factor in reducing so-called stranded costs has been the
decision by utilities (either on their own volition or as a result of state electric
restructuring laws) to divest generation. Contrary to claims previously made by
utilities, these generation assets have brought premium prices, in some cases
more than double book value—and Dynegy has bought some of the divested
generation assets. In addition to minimizing stranded costs, divestiture of gen-
eration mitigates utility vertical market power, and helps to mitigate utility
marketing affiliate issues.

* Third, it must REPEAL PUHCA AND REPEAL PURPA, PROSPECTIVELY.
These laws have outlived their usefulness. Repealing PUHCA will facilitate ad-
ditional utility merger and acquisition activity, allowing for billions of dollars
of costs and inefficiencies to be squeezed out of the system quicker. State PUCs
can then do what they do best which is allocating the savings delivered by com-
petition between ratepayers and utility shareholders. Prospective repeal of
PUHCA (including the elimination of restrictions on utility ownership of QFs
and EWGs) will expedite and enhance the voluntary renegotiation and restruc-
turing of high priced above market power sales agreements to better reflect cur-
rent market realities. Based on experience, the competitive market can provide
opportunities to renegotiate and restructure these contracts in a way which will
save millions for consumers without adversely impacting QF owners and lend-
ers.

If a Date Certain and Incentives for Divestiture of Utility Owned Generation are
not going to be part of Federal Electric Restructuring legislation, then Dynegy sug-
gests that this Congress pass a limited bill repealing PUHCA and PURPA now,
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allow the states and the market to proceed for the next 18 months, and re-examine
the need for federal electric restructuring legislation in 2001. What the competitive
market and consumers don't need in federal electric restructuring legislation are re-
newable mandates which would be paid for by consumers and models show would
come at the expense of clean-burning, efficient natural gas fired generation. The
competitive market and consumers also don't need to have federal electric restruc-
turing legislation used as a backdoor vehicle to implement the Kyoto treaty or other-
wise to divert consumer savings from electric restructuring to pay for greenhouse
gas reductions or for social programs. The future of the electric power industry has
never been brighter and Dynegy encourages Congress to remove the barriers that
exist today to achieving the savings that can be delivered by the competitive market
and to avoid calls for cross subsidies or the creation of new barriers that will inter-
fere with or dilute the benefits of competition.

Mr. SHImMKuUS. Thank you.

Next we have Maj. Gen. Ed Philbin, Executive Director of Media
Fusion Corporation. Welcome, and you are recognized for 5 min-
utes.

STATEMENT OF EDWARD J. PHILBIN

Mr. PHILBIN. Thank you, Mr. Chairman, members of the sub-
committee, as the designated Executive Director of the proposed
field test activities of Media Fusion Technology at the Stennis
Space Center in Mississippi. | am here to inform you of the new
and innovative services that the corporation plans to provide by its
revolutionary technology.

In light of my past regulatory experience as Chairman and Com-
missioner of the Interstate Commerce Commission, and as Acting
Chairman and Commissioner of the Federal Maritime Commission,
I will also offer my views on the possible barriers which would pre-
vent these services from being offered to consumers.

There have been many attempts to utilize the electric power grid
for the transmission of communications signals, all of which have
met with little or no success. All of these attempts have utilized the
alternating current within power lines as a signal carrier.

Media Fusion utilizes the magnetic sheath around the power line
created by the alternating current within the power line as the sig-
nal carrier. This technique overcomes the obstacles encountered in
the past by others.

Since much of this data is proprietary and is in the patent proc-
ess, | will say no more about it. However, | will mention many of
the services that will accrue to customers and utilities when this
technology using the electric power grid for communications trans-
mission is perfected.

It is called Advanced Subcarrier Modulation Technology and it
offers data, video, and voice transmission over the power grid at
faster than 2.5 gigabits per second with guaranteed authentication
of the user’s identity.

Media Fusion believes it is the only organization to have solved
the problems of access to homes, limited bandwidth, and prohibi-
tive capital costs.

The corporation is currently in the process of negotiating rela-
tionships with electric utilities, telecommunications companies,
cable companies, information subscriber organizations, and tech-
nology manufacturers.

All applications may be licensed to competing markets equally.
Although content providers may compete in their current formats,
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all share the need for reliable and verifiable security programs and
all stand to benefit from the use of the Media Fusion pipeline.

This technology will provide highspeed information networks for
rural areas, elementary schools, and developing nations; improve
grid management, enabling electric utilities to predict material fail-
ures causing brownouts or worse; and provide secure financial
transactions and e-commerce of all kinds.

This technology will make possible real telecommunications de-
regulation and cheaper electrical services as utilities obtain more
efficient means of managing their grids.

Media Fusion Technology will be an enhancement to the Inter-
net, an unregulated market, the growth of which would have been
stifled by regulation.

This technology is also the solution to the final mile. That is
what the FCC calls it, and it is the final entry point into every
home and business which marks the greatest barrier to competition
in telecommunications because it is controlled by regulated compa-
nies and industries.

And finally, due to its speed and security, this technology will
open the door to competition in a myriad of other industries.

Other applications will result from Media Fusion’s extremely ac-
curate electrical measurements. As the Media Fusion neural net-
work can recognize the smallest changes in appliance electricity
use in the home, the system can provide profiles of customer appli-
ance use.

Collectively, these user portraits represent demographic and
market trends.

And finally, the historic electrical industry’s request for remote
meter reading solution will be ended. Media Fusion can supply re-
markably accurate customer kilowatt usage information to power
companies for billing purposes.

In the United States, patents on powerline communications were
first filed in the 1930's. Soon afterwards, the electrical and commu-
nications industries were isolated by regulation for economic rea-
sons. Telephony and electricity grew up separately until divestiture
and deregulation.

Since the 1996 Telecommunications Act spread deregulation of
electrical utilities across the States, powerline communication has
again become a topic of interest in the United States and Europe
and the Far East.

Media Fusion’s technology imbeds signals on the magnetic wave
to offer a superior and less expensive solution for powerline com-
munications.

Using the magnetic wave, Media Fusion’s signals are insulated
from transformer effects, and also offers higher bandwidth capac-
ities enabling Media Fusion to offer more services of voice, video,
and data over the same pipeline.

Even nonpowerline communications and data services have dif-
ficulty matching Media Fusion’s capacity and low cost. Any as-
sumption that Media Fusion is in competition with telephone or
cable companies is incorrect.

Media Fusion offers a pipeline to any company that wishes to use
it to optimize its network and reach more customers. The band-
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width capacity of Media Fusion’s pipeline can support as many con-
tent providers as wish to use the network.

Media Fusion will not only empower existing communications
companies but also revolutionary new patents on components of the
system from polymers to magnetics that will lend themselves to
positive developments in many other industries.

Many startup companies with new technologies are concerned
with premature regulation, and Media Fusion is no exception.

In a move to prevent misunderstanding among regulators of pow-
erful communications firms that may wrongly perceive Media Fu-
sion’s technology as a threat, Media Fusion proactively seeks the
support of Congress.

ffWe have briefed numerous House and Senate committees to that
effect.

As Media Fusion Powerline Communication technology does not
apply to today’s regulated categories, communications or energies,
we realize the need to brief Federal and State communications en-
ergy regulatory authorities on this new technology.

To date, the company has been able to develop its technology free
of any regulatory burdens. However, there is concern that regu-
latory uncertainty could undermine the ability of electric utilities
and others to offer powerline communications generally—for exam-
ple, by sending mixed signals to investors as to the feasibility of
such deployments. The speculation is that there may be an attempt
to subject Media Fusion to some degree of regulation, however
light, by the Federal Communications Commission, as a competi-
tive local exchange carrier when providing local telephone service
and possible cable regulation when providing video service.

Mr. SHImMKUS. General, can | ask you to kind of summarize real
quick the last page?

Mr. PHILBIN. Basically, my regulatory experience has been that
the rule really should be that no regulation should be applied until
there has been a problem identified as adverse to either the public
interest or the public in general, and | would suggest that in this
particular area—especially in light of this new developing tech-
nology—that the rubric should be applied. Don't fix it if it ain't
broke.

[The prepared statement of Edward J. Philbin follows:]

PREPARED STATEMENT OF EDWARD PHILBIN, EXECUTIVE DIRECTOR, MEDIA FUSION
TECHNOLOGIES

Good morning Mr. Chairman. | am Edward Philbin. As the designated Executive
Director of the proposed field test activities of Media Fusion Technologies at the
Stennis Space Center in Mississippi, | am here to inform you of the new and innova-
tive services that the corporation believes will be provided by its revolutionary tech-
nology. In light of my past regulatory experience as Chairman and Commissioner
of the Interstate Commerce Commission, now transformed into the Surface Trans-
portation Board, and as Acting Chairman and Commissioner of the Federal Mari-
time Commission, | will also offer my views on the possible barriers which would
prevent these services being offered to consumers.

There have been many attempts to utilize the electric power grid for the trans-
mission of communication signals, all of which have met with little or no success.
All of these attempts have utilized the AC current within powerlines as the signal
carrier. Media Fusion utilizes the magnetic sheath around the power line created
by the AC current within the power line as the signal carrier. This technique over-
comes the obstacles intrinsic to using the AC current as the signal carrier. Since
much of this data is proprietary and is in the patent process, | shall say no more
about it; however, | will mention many of the services that will accrue to consumers
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and utilities when this technology using the electric power grid for communications
transmission is perfected. ASCM technology offers data, video and voice trans-
mission over the power grid at faster than 2.5 Gbs with guaranteed authentication
of the user’s identity. Media Fusion believes it is the only organization to have
solved the problems of access to homes, limited bandwidth, and prohibitive capital
costs. The corporation is currently in the process of negotiating relationships with
electric utilities, telecommunication companies, cable companies, information sub-
scriber companies and technology manufacturers. All applications may be licensed
to competing markets equally. Although, content providers may compete in their
current formats, all share the need for reliable and verifiable security programs, and
all stand to benefit from the use of the Media Fusion “pipeline.”

This technology will provide high-speed information networks for rural areas, ele-
mentary schools and developing nations; improve grid management, enabling elec-
tric utilities to predict material failures causing brown-outs or worse; and provide
secure financial transactions for banks, brokerage houses and e-commerce of all
kinds. This technology will make possible real telecommunications deregulation and
the costs of electrical services could drop as the utilities obtain more efficient means
of managing their grids. Media Fusion technology will be an enhancement to the
Internet, an unregulated market, the growth of which would have been stifled by
regulation. This technology is also the solution to the “Final Mile”, i.e., the final
entry point into every home and business, which marks the greatest barrier to com-
petition in telecommunications because it is controlled by regulated companies and
industries. Finally, due to its speed and security, this technology will open the door
to competition in a myriad of other industries.

Other applications will result from Media Fusion’s extremely accurate electrical
measurements. As the Media Fusion neural network can recognize the smallest
changes in appliance electricity use in the home, the system can provide profiles of
customer appliance use. Collectively these user portraits represent demographic and
market trends. And, finally, the historic electric industry quest for a remote meter-
reading solution will be ended. Media Fusion can supply remarkably accurate cus-
tomer kilowatt usage information to the power companies for billing purposes.

In the United States, patents on power line communications were first filed in the
1930s. Soon afterwards, the electrical and communications industries were isolated
by regulation for economic reasons. Telephony and electricity grew up separately
until divestiture and deregulation. Since the 1996 Telecommunications Act, and the
spreading deregulation of electrical utilities across the states, powerline communica-
tion has again become a topic of interest in the United States, in Europe and the
Far East.

Media Fusion's technology embeds signals on the magnetic wave to offer a supe-
rior and less expensive solution to powerline communications. Using the magnetic
wave, Media Fusion’s signals are insulated from transformer effects and also offer
hlgher bandwidth capacities enabling Media Fusion to offer more services—voice,
video and data. Even non-powerline communications and data services have dif-
ficulty matching Media Fusion’s capacity and low costs.

Any assumption that Media Fusion is in competition with telephone or cable com-
panies is incorrect. Media Fusion offers a pipeline to any company that wishes to
use it to optimize its network and reach more customers. The bandwidth capacity
of Media Fusion’s pipeline can support as many content providers as wish to use
the network. Media Fusion will not only empower existing communications compa-
nies, but also revolutionary new patents and components of the system, from poly-
mers to magnetics, will lend themselves to positive developments in many other in-
dustries. Many start-up companies with new technologies are concerned with pre-
mature regulation. Media Fusion is no exception. In a move to prevent misunder-
standing among regulators or powerful communication firms that may wrongly per-
ceive Media Fusion’s technology as a threat, Media Fusion proactively seeks the
support of Congress. The Corporation has presented positively received briefings to
the House Science Committee and the Senate Commerce Committee.

As Media Fusion’s power line communications technology doesn't apply to today’s
regulated categories -communications or energy—we realize the need to brief federal
and state communications and energy regulatory authorities on this new technology.

To date, Media Fusion has been able to develop its technology free of any regu-
latory burdens; however, there is concern that regulatory uncertainty could under-
mine the ability of electric utilities and others to offer powerline communications
generally, e.g., by sending mixed signals to investors as to the feasibility of such de-
ployments.

Speculation is that there may be an attempt to subject Media Fusion to some de-
gree of regulation, however light, by the FCC as a competitive local exchange carrier
(CLEC) when providing local telephone service and possible cable regulation when
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providing video service. But, forcing a new, revolutionary technology into an old reg-
ulatory mold merely because it bears some resemblance to an old, existing regulated
technology makes very little sense. To do so is more likely to obstruct or to com-
pletely stifle full development of the technology rather than nurture it. The ap-
proach | urge is to impose no regulation on this new technology, which when per-
fected, will amount to a paradigm shift in telecommunications technology, unless
and until it creates an identifiable problem adversely affecting the industry and/or
the public. In short, | would apply the old rubric: “If it ain't broke, don't fix it.”

The FCC and the states should expressly acknowledge that new technologies such
as Media Fusion’s are in the public interest and should be encouraged. Regulators
must be careful not to burden new technologies with the regulatory baggage of an-
cient regimes. There are several “regulatory models” actively being applied to dif-
ferent industries, even as discrete industries and services begin to merge. As new
technologies emerge, it is critically imperative that government refrain from requir-
ing a particular regulatory classification so that technology and economics, rather
than regulation, can guide the deployment of advanced services. Finally, the federal
and state governments must be mindful of the incentives of incumbent providers
and be prepared to act in the event they impede the competitive provision of ad-
vanced services such as those of Media Fusion.

| appreciate the invitation to appear before the Subcommittee and applaud its
willingness to look beyond today’'s horizon to new participants in the advanced com-
munications services market. Electric power line communications hold vast potential
to provide these services to the public and serve the public interest. As a company
dedicated to the development, installation and management of a low-cost infrastruc-
ture to provide reliable voice, data and video communications over the electrical
power grid, Media Fusion welcomes the opportunity to play a leading role in the
deployment of advanced data capabilities. To meet the pro-competitive goals of the
1996 Act, Congress should expressly find that such developments are in the public
interest and refrain from imposing any unnecessary regulation that could impair the
development of this new technology.

I will be pleased to answer as best | can any questions you may have.

Mr. SHIMKUS. Thank you very much.

I now turn to Mr. Tom Tribone, Executive Vice President of AES
Corporation from Arlington, Virginia. Welcome, and you are recog-
nized for 5 minutes.

STATEMENT OF THOMAS A. TRIBONE

Mr. TRiBONE. Thank you, Mr. Chairman and good morning.

We are proud also to be a new member of the community in Hli-
nois, Mr. Chairman. We are the company that is in the process of
merging with CILCO——

Mr. SHimKuUs. If you would, just pull that microphone a little bit
closer to you and make sure that that switch is on. We are high-
tech here, so it has to be fairly close.

Mr. TrRiBONE. Okay. My name is Tom Tribone, Executive Vice
President of AES Corporation.

As | was preparing my comments for today, my young daughters
asked me what | was going to talk about. I could not help myself
but to say “the amazing disappearing natural monopoly.” Any of
you who are still reading to your kids at night like we are will un-
derstand how those kinds of things just pop out once in awhile.

But this idea that the scope of the electricity monopoly is really
quite small, and that free markets work has been a guiding prin-
ciple of our work at AES since the beginning. It will be the central
theme of my comments today.

I have given some background material on AES in my written
statement and | will not try to cover it all now. Suffice it to say
that we are | think the largest global power company. We are serv-
ing almost 100 million people in over 49 countries, and we have a
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tremendous amount of experience in competitive markets both here
at home and abroad.

We happen to think that private business can be a major force
for positive change in the world, so we have designed our organiza-
tion to try and do just that and to be enjoyable at the same time.

I am not going to talk about those aspects of our company in de-
tail now because | would like to stick with the disappearing, or at
least the quickly shrinking natural monopoly.

I have asked the experts in this field of regulation for a little his-
tory, and it turns out that in the early days of regulation it was
correctly recognized that the provision of certain services was a
natural monopoly and therefore had to be completely regulated. So
electric, gas, railroads, telephone, all fell into that category.

Then what happened over time is that anything that had any
connection with any of these regulated industries was included in
the regulatory scheme also.

An example was that when the trucks began to compete with the
railroads, the trucks were regulated too.

It seems that the turning point in this thinking was sometime
in the 1970's when Alfred Kahn, who was then regulating in New
York, was setting prices for those old black rotary telephones when
he thought to ask the question. Why did the phone company have
a monopoly on the production and sale of telephone sets?

You probably remember how clunky those old phones were. Your
fingers would slip out when you tried to dial fast, and there just
was not any choice. It was a monopoly, and that is what we had.

My friends in the UK tell me that the consumers over there had
even a worse time because they, for their emergency number, in-
stead of 911 like we have here, they had 999. You can imagine try-
ing to dial in an emergency 999 fast with your fingers slipping out
of one of these clunky old phones. But that was the state of play
when Alfred Kahn first recognized that some of this natural mo-
nopoly thinking had to change.

So telecommunications of course—and we have heard a little bit
here from the General—has made a lot of progress since the days
of the black phones. In electricity we have made some progress, too.
But really we are only starting.

Although a part of the electric sector has experienced free mar-
kets and competition for awhile, that part has been relatively
small. Our company, AES, has always operated in this competitive
sector of the market.

We did not have a protected monopoly base to start from, and we
have grown from a startup to a $20 billion enterprise today in this
competitive sector.

I think our growth, in and of itself, is probably one of the strong-
est statements | can make today about how open markets will work
in electricity.

At AES we have had experience with many different regulatory
models around the world. The one thing that we see over and over
is how in each new iteration of the restructuring of the industry
the competitive, consumer-centric part grows and the monopoly
regulated part gets smaller and smaller.

Here in the U.S. in the 1980’'s, when some competition was first
introduced by PURPA to a small portion of the generating sector,
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all of us were surprised at the creativity and innovation that oc-
curred.

The scope of what we could do back then was quite limited by
today’s standards. Only about 2 percent of the sector was opening
up to competition each year. But AES did manage to introduce a
few new ideas then.

We became the biggest buyer of clean coal technology that could
burn coal with 90 percent less sulfur and nitrogen oxide emissions.
These emission levels are standard today, but back then it seemed
pretty radical to almost everybody.

We were also the company that pioneered the idea of planting
trees to offset the greenhouse gases produced by burning fossil
fuels.

Other countries have now gone all the way to open and free com-
petition in electricity, and they have completely restructured their
electric sectors.

We have investments in many of these countries, and in every
case we found the same thing. Free markets can and do work in
electric. They are perfectly capable of setting prices and quality for
electric services.

In fact, we have seen that in every case where markets have
been open and deregulated, prices have fallen and service has im-
proved.

In my written testimony, | gave an example of Argentina where
prices fell by 50 percent, but that could just as well have been Aus-
tralia or the UK.

Maybe to sum up, | can give you a thought to reflect on the next
time you hear someone mention a phrase that represents one of the
central sticking points in this whole debate during the transition
in the electric sector, the so-called “obligation to serve.”

Under the cost-plus regulatory system we have today, we often
hear that utilities have this burdensome obligation to serve anyone
who wants electricity. But to a company like us, AES, this appar-
ent burden is a valuable privilege and we would pay to have it.

I hope you can see from my comments how for us thinking in
terms of a market where a customer can vote and has choice it is
transformed from an obligation to serve into what keeps a company
like us going, the opportunity to serve.

Thank you.

[The prepared statement of Thomas A. Tribone follows:]

PREPARED STATEMENT OF THOMAS A. TRIBONE, EXECUTIVE VICE PRESIDENT, AES
CORPORATION.

My name is Thomas A. Tribone and | am Executive Vice President of the AES
Corporation. My company is headquartered here in the Washington D.C. area. We
are one of the largest global power companies with over 30,000 megawatts of gener-
ating capacity, 14 million retail customers and 27,000 employees.

AES was started by Roger Sant and Dennis Bakke (both former energy officials
in the Ford Administration) in late 1981. | have been working with Roger and Den-
nis since early 1982. We began as a non-utility generator developing Independent
Power Plants in the United States and from our first power plants in Texas, Penn-
sylvania and California we have grown to a $20 billion global company today. AES
is working in over 49 countries, serving the electricity needs of over 100 million peo-
ple. All of this growth has taken place in the competitive sector of the power indus-
try here In the United States and abroad. We have seen the beneficial effects of in-
troducing a competitive model in the electric sector over and over again as we work
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to help meet the world’'s need for electricity. | plan to describe some of our experi-
ence for you in my testimony today.
The map below indicates where AES is doing business:

AES Locations

We believe that private business, operating in a free market environment, can be
one of the major forces for improving the human condition in the world today. On
a macro level commerce is, in the words of Michael Novak, “mysteriously knitting
the people of the world together.” At AES we are vividly reminded of our own small
role in this process when we host a company event at our headquarters here in Ar-
lington, Va. Those AES meetings look like the United Nations—people are here from
all over the world, many in their native dress and, we're proud to say, all of them
either already fluent in or earnestly learning English. In our last company-wide
meeting we had people from at least the following countries present: Argentina,
Australia, Bangladesh, Brazil, Canada, China, Dominican Republic, Kazakstan,
Georgia, Hungary, India, Korea, Mexico, Netherlands, Pakistan, Panama, Poland,
Russia, Singapore, Sri Lanka, United Kingdom, United States, Uganda and the
Ukraine.

On a less global, personal level we believe that business is a noble calling that
should allow each person to experience the fulfillment that can only come from mak-
ing a contribution to the world. To this end, AES has developed a set of principles
that we aspire to live by and that guide our decision-making. We strive to act with
integrity and fairness, conduct our business in a socially responsible manner and
to have the most enjoyable and fun workplace ever. This latter aspiration has led
us to a very decentralized organization in which our leaders give up decision making
power to those closest to the decision. I've listed some of the characteristics of our
organization in the following table:

AES Organizational Structure
Flat not_ | Hierarchical
Advice not__i Orders
Local Decisions not # Centralized
Creative Individuals ot ‘ “Laborers”
Open not i Secretive

Ultimately, our hope is that our organization allows each individual to maximize

his or her God-given ability to make their best contribution to the world.

Our growth in the 1980's took place exclusively in the United States. In those
days the US electric sector had not really introduced much competitive reform but
PURPA did create some space for competition for new generating capacity. We built
new state-of-the-art power plants in several states, not only Texas, Pennsylvania
and California but also Connecticut, Hawaii, Oklahoma. All of these early plants
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sold their output to local electric utilities that operated under a regulated monopoly
franchise.

Looking back from where we are today, there was not much scope for creativity,
innovation and customer choice in this early stage of reform. Customer preferences
and open markets were not really under serious policy debate back then. But even
the limited competition of this era allowed us to introduce several innovations to
the market that, although taken for granted today, seemed fairly radical to others
in the industry at the time. One example was our wide adoption of clean coal tech-
nology (with much lower sulfur dioxide and nitrous oxide emissions) for producing
electricity; another was our idea to plant trees to offset the greenhouse gases pro-
duced by burning fossil fuels. In addition to the organizational, technical and envi-
ronmental innovation I've mentioned, we pioneered several new commercial and fi-
nancial structures that are standards in the industry today. In the 80's, however,
the range of ideas that we could try we were quite limited by the industry’s legal
structure. | can remember feeling that we could unleash a lot more creativity in the
industry if we could introduce a more market-driven, competitive and consumer-cen-
tric structure.

Much more change came in the late 1980's and into the 1990’s. Our experiences
up to that time in the United States had led us to the conclusion that there was
a much more socially effective model for the provision of electricity. It seemed clear
to us that most of what was a regulated monopoly industry would yield much better
results for society as a whole if we could somehow give consumers of electricity a
vote in what they bought and who they bought it from. Roughly speaking, it seemed
to us that the only natural monopoly was the transmission and distribution sys-
tem—this part of the industry must remain regulated (albeit under a new model).
The rest of the electric sector’s functions (again roughly speaking, the generation
and marketing of electricity) could be best accomplished in a freely operating mar-
ket where customers have choice. This basic industry model can be diagrammed as

follows:
Customer Services \
Marketing, billing,

metering
{can be fuily competitive}

Delivery
Transmission and
Distribution Access
{price reguiation

As these ideas were gaining some currency in policy circles several countries
began to restructure their electric sectors along these lines. The most important
first-movers in this regard were the United Kingdom and Chile. These basic ele-
ments where laid out in the UK in a 1989 white paper published by Margaret
Thatcher’'s government. The white paper outlined a new competitive model for the
electric sector and it drew upon many of the elements that had already been adopt-
ed earlier in the decade in the Chilean model. In the 1990’s these ideas spread rap-
idly and many other countries have successfully reformed their electric sectors using
this basic structure.

Our experience has been that where this new paradigm has been adopted elec-
tricity prices have fallen and quality of service has improved. As real life example
we can look at the price of electricity in one of the most open and competitive mar-
kets—Argentina. As you can see from the graph below prices have fallen dramati-
cally since the Argentine competitive model was adopted in 1992:
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AES is a major participant in the Argentine market. We have been able to thrive
there by offering customers better service at a lower price. We participate in all seg-
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ments of the industry, including the delivery business. The electric delivery busi-
nesses that we have invested in are regulated under a new model that focuses on
the price to the consumer, not cost. The Argentine government published a fixed
schedule of yearly prices and then auctioned off the delivery businesses. The fixed
schedule of prices was attractive to AES because we could plan our business with
some certainty. That allowed us to make long term investments to improve service.
The prices were attractive to consumers too, because they decline every year for the
next ten years. Another, somewhat more subtle factor present in this Argentine
scheme is the introduction of an element of competition even in the monopoly deliv-
ery segment. By auctioning the delivery business they were able to directly capture
any monopoly premium for their citizens without the heavy-handed regulation that
can distort markets.

A colleague of mine at AES, Mr. Robert Venerus, has a good conceptual descrip-
tion of this new paradigm. He calls it “The Shrinking Natural Monopoly.” Our cur-
rent industry structure here in the US was designed in the 1930's around the con-
cept of regulation of natural monopolies. What Mr.Venerus means is that the empir-
ical evidence coming in from over a decade of electric sector reform around the world
teaches us that a relatively small part of the chain of activities involved in the pro-
vision of electric services is a natural monopoly. Now, as we restructure the largest
and most important electric sector in the world here at home we know that many
functions that were traditionally heavily regulated can be provided more effectively
by a competitive market. Customer service, metering, billing—these are all commer-
cial activities that are not monopolies and can be competitively provided.

The only parts of the system that still have the characteristics of a natural mo-
nopoly are the “bottleneck” facilities, namely the delivery system. For markets to
work we need many sellers to be able to reach many buyers through an effective
delivery system and we only have one “bottleneck” delivery system. For the most
part it's privately owned so everyone needs open and non-discriminatory access to
our delivery grid on a common carrier basis. Ensuring such open access can only
be done at the Federal level. Under conditions of open access, market forces are per-
fectly capable of setting prices. We have a lot of experience in this area and, as I've
noted, it's our belief that the delivery service monopoly is best regulated on price
not cost of service or profit. These older models have resulted in bad investment de-
cisions and huge stranded costs that stifle competition. The most effective form that
this regulation can take is a contract between the regulating entity and the owner
of the delivery system that establishes prices (and service quality) for the delivery
service. This contract should also contain mechanisms to share any productivity
gains that the owners make with consumers.

Such structures have worked well for both consumers and investors. AES alone
has invested over $3.0 billion in delivery businesses since 1996, all of them with
contract-based, price regulation. Companies have much more impetus to bring forth
creative, new ways of doing business under such a system because they can increase
their profitability. Consumers get a known, stable price and receive a share of the
benefits from any productivity gains. Here | should mention that a company like
AES, with a wealth of experience and ideas in the delivery of electricity from around
the world, is severely restricted by current law from sharing what we have learned
with consumers here at home in the United States.

Maybe a good way to sum up is to give you a thought to reflect on the next time
you hear someone mention a phrase that represents one of the central sticking
points of the current debate— the “obligation to serve.” Under the cost-plus regu-
latory system we have today we often hear that utilities have this burdensome “obli-
gation to serve” anyone who wants electricity. To a company like AES, coming at
it from our perspective of service in open and competitive markets, that glass isn't
half empty—it's quite full. To us this so-called burden looks like a valuable right;
we would pay to have it. | hope you can see how for us, thinking in terms of a sys-
tem where the customer can vote, it's transformed from an “obligation to serve” to
what keeps a company like us going—namely the “opportunity to serve.”

Thank You.

Mr. SHIMKUS. Thank you, Mr. Tribone.

We will conduct ourselves in the same manner we asked the
panel to. We will limit ourselves to 5 minutes for questions, and
then we will get through the panel.

So | will push the light for myself, and | will recognize myself
for the first 5 minutes.
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I would like to kind of highlight. It is always beneficial to listen
to all the testimony, and | am just end up kind of on the obligation
to serve.

We balance a couple of things. We balance the national interest,
and also our local constituent interests. Mine is a very rural Dis-
trict, over 300 miles, 19 counties mostly small towns, agriculture.

So | want to first move to Mr. Perry and ask. Could you specifi-
cally talk about providing service to the rural sector? Could you
just elaborate on that more?

Then really | guess the issue will be, we are talking about the
retail market now, how do you perceive being able to go out in
Montana 50 miles down and service a small section of rural Mon-
tana.

Mr. PERRY. The way we look at it is, for the larger customers or
industrials in the larger cities you know there is lots of competi-
tion, and price is everything, and margins are narrow.

So we look for the places where there isn't competition because,
as much as we are competitive, we like winning more than we like
competing.

So if we can earn an additional margin there, that makes it
worth the cost of sales to go see those customers or an aggregate
of those customers and that becomes much simpler.

In Montana, the examples | can point to are Montana Hospital
Association. They put together the 40 rural hospitals that we have
and as a group came to us and said we would like to purchase to-
gether. That makes it easier.

We have an irrigation district as well that has approached us
and said we represent a group of farmers, and how can you help
us? Am | getting to your question?

Mr. SHIMKuUs. Well, you are and we continue to follow up with
questions, but in the hospital association you believe a Federal bill
would have to ensure the ability to aggregate, which is what you
are doing with the hospital association?

Mr. PeErRRY. We did not need a law that allowed them to do that.
They did it on their own. It is amazing how smart customers are.
They will figure out a way to extract a value in the market, and
I think that what deregulation or restructuring allows us to do is
allows those customers an opportunity to think about how they can
take advantage of the system.

Mr. SHIMKUS. But you definitely would not propose anybody
eliminating the possibility to aggregate?

Mr. PERRY. Absolutely not.

Mr. SHIMKuUs. Okay, let me go to Mr. Mittleman with the same
question on the fuel cells. I think we are all going to be excited
about fuel cells. | have always—I think it is part of freedom, if we
could disconnect ourselves from the umbilical cord of wires, | think
Americans would feel a little freer.

Talk about the actual perceived cost and how that would affect
a retail consumer out in Montana, which is really a low-cost power
State.

Mr. MITTLEMAN. Mr. Chairman, if I may | would start by telling
a little story.
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Last September we had a guy drive up in his pickup truck. He
came up to our receptionist and he said, | think his exact quote
was, “Honey, | want my fuel cell. Where's the loading dock?”

And she very politely explained that we are still under research
and development and we have not got any to sell.

And he said, “No. You don’t understand. I'm here for my fuel
cell.”

He reached down and he picked up a brown paper bag, a grocery
bag, and he said, “Look. I've got my $10,000.”

And he opened it up and there was $10,000 of cash in the bag.
This man was ready to drive off with his fuel cell.

It turned out that he was a farmer that drove about 50 miles to
our location from outside of Bennington Vermont. He said. When
I lose my electricity, which happens to him quite often because it’s
a rural community and he is at the end of a distribution line, he
said it's not an inconvenience to me; this is my livelihood. It is my
way of life. I can’t pump water. | can't milk my cows. | can go out
of business.

Paying $10,000 for a fuel cell is a bargain.

Mr. Chairman, just quickly getting to your question about cost,
within a few years after we're commercial we believe the cost of a
fuel cell will be between $3,000 and $5,000 installed in a customer
location. This will be approaching $500 per kilowatt.

Now in comparison, if we look at the conventional grid system
today, a power plant will cost $600. The transmission and distribu-
tion lines will cost another $400. For a total of $1000.

So we are looking at something within a few short years of being
one-half the capital cost of the traditional grid.

Mr. SHIMKUS. Thank you very much.

My time has expired. | will turn to the ranking member, Mr.
Hall, for 5 minutes.

Mr. HALL. Thank you.

Mr. Mittleman, | imagine your farmer missed that radio that he
watched Rush Limbaugh on, too.

Mr. HALL. | think, Mr. Randolph, let me talk to you a moment
or so about the position or the role that FERC ought to play and
how they ought to come into it.

There are thoughts on the committee that they ought to be se-
verely curtailed; some that think we ought to leave them about
where they are; others that want to put more authority on them.

I notice that the role that FERC is going to play in the new mar-
ket, how can they do that without additional Federal guidance?
And what guidance do you recommend? And you do that with
your—I know you are familiar with the recent decision by the 8th
Circuit and the effect it is going to have and the requirement it is
going to spawn onto this committee to either write them around
that decision or be relegated to wait for 2 years before we can have
any type of real knowledge as to what position FERC is going to
have.

Do you have some opinions on that?

Mr. RANDOLPH. Yes, sir. We believe that FERC probably does
need some expanded authority. What | talked about today was ad-
dressing the market power concerns, giving them some authority to



32

order divestiture of generation in order to address market power
concerns and additional stranded costs.

But they probably do need some additional authority to address
the 8th Circuit's decision. This is an interstate market. To allow
power to move more freely between regions, to alleviate regional
disparities, and so forth, they could certainly use additional author-
ity.

We are quite active at FERC and would love to work with them
on any proposal they would have for additional authority here.

Mr. HaLL. | think from your testimony you indicated that
Dynegy is merging with a utility and are in the process of that now
that has some various generating units.

Yet, it is a little hard for me to understand. You state that
Dynegy supports incentives for divestiture of generating assets.
You seem to say that you believe that Congress has to encourage
divestiture.

Is that a carrot? Or is that a Thou Shalt? Why is it that you are
not satisfied with leaving it to the States?

Mr. RaNnDoLPH. Well, there is a lot of interstate activity. The
States can only go so far. We have seen a disparity between what
different States do with generation. But to address our particular
situation, the utility that we are merging with is in fact divesting
20 percent of their generation.

They have signed a definitive agreement to sell their 900 mega-
watt nuclear plant to Amergen, and that deal will close before we
close our merger with them. They have spun out their remaining
generation to a nonregulated affiliate.

So that is an example where we are in that very situation where
we are seeing divestiture of generation.

Mr. HALL. Did you work some or have some input with the Texas
law that they recently passed down there?

Mr. RANDOLPH. Yes, sir, we did.

Mr. HALL. You seem to be calling for FERC authority to order
divestiture of generation. How does that square with the Texas pro-
vision that gives some direction to utilities with market power
problems to take a different approach to it?

Mr. RanpoLPH. Well the Texas bill, all in all, was in our view
better than not having a bill at all. It does have a January 1, 2002
date certain. And as it relates to divestiture, they did not go that
far but they did order the utilities to engage in these capacity auc-
tions of 15 percent.

Now at one point in time they were going to require utilities to
divest down to the 20 percent level in terms of market share within
ERCOT. At the very last minute in that bill, there was a provision
that got passed that allowed utilities to pass through environ-
mental upgrades in their stranded cost recovery which allowed
them to exclude that from the calculations, effectively eliminating
divestiture of generation.

We opposed that, but supported the bill anyway.

Mr. HaLL. I'll take just another 30 seconds if I might, Mr. Chair-
man.

You seem to be at a position where the authority FERC has now
you want to leave it where it is, maybe not enlarge it? Or if you
do enlarge it, enlarge it with a precatory clause or something that
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leaves some States rights involved in it? Is that kind of your posi-
tion?

Mr. RANDOLPH. Yes, sir, that's basically the position. | mean, tre-
mendous progress has been made in this market both at the State
level and in the market itself.

Mr. HaLL. | met with a group this morning. Someone in the
group indicated that the court had indicated that if the Congress
did not address the decision that they were going to give some pri-
ority to making a decision where we are not hung out for 2 years.

| yield back—the chairman is getting after me right now. 1 yield
back my time.

Mr. SHIMKUS. There is no time to yield back, Mr. Hall, but——

I will recognize the gentleman from Oklahoma, Mr. Largent, for
5 minutes.

Mr. LARGENT. Thank you, Mr. Chairman.

Mr. Randolph, I would like to follow up on Mr. Hall's questions.
You said that the utility in Illinois was divesting about 20 percent
of their generation assets.

Why are they doing that?

Mr. RANDOLPH. They are doing that because it is a nuclear plant.
They only operate the one nuclear plant, whereas the party that
they are selling it to operates seven or eight nuclear plants, and
it is just simply more efficient to do it that way.

Mr. LARGENT. So it is not a market power issue?

Mr. RanDoLPH. Well it is not a market power issue, but it is in
fact a divestiture of 20 percent of the generation.

Mr. LARGENT. But FERC did not order it?

Mr. RanDoLPH. They did not. And in fact a lot of it is occurring.
Utilities are deciding on their own volition to divest.

Mr. LARGENT. Right. But you are saying you want FERC to have
the ability to order divestiture, even though utilities are divesting
on their own.

My question is. Do you think that market power abuse occurs
more as a result of generation, or transmission?

Mr. RanDoLPH. | think it is a little bit of the chicken and the
egg. | think it is both. There are potential for market power abuses
in terms of the, as Mr. Tribone was talking about, obligations to
serve, things like capacity benefit margins and so forth, where that
can be utilized in terms of the control over the transmission to sell
say generation that they have at higher prices to other utilities,
and it is difficult to get at.

Mr. LARGENT. What | would like you to do is explain to me an
example of market power abuse in generation when you are now
living—imagine the day when we are living in a deregulated, or-
dered open access world on transmission—explain how market
abuse would occur on the generation side.

Mr. RANDOLPH. Oh. It really, I guess, relates to if you are in a
load pocket where there is limited transmission, and you define the
market that you just simply cannot get outside of that area because
of the transmission limits.

Mr. LARGENT. So what you are describing is in all likelihood a
temporary problem at the beginning of the transition to a deregu-
lated market?
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Mr. RaNDoOLPH. We certainly hope that it would be temporary,
but our experience has been that it has been very difficult to get
new transmission capacity added.

Mr. LARGENT. | understand that.

Mr. SHIMKUS. Would the gentleman vyield just on the point of
your previous question?

Mr. LARGENT. Certainly.

Mr. SHIMKUS. The selling of the Clinton power plant was not a
forced divestiture.

Mr. RANDOLPH. No, sir.

Mr. LARGENT. You actually were selling it.

Mr. RanDoLPH. Correct.

Mr. SHIMKUS. So no one is telling you to do it. You are doing it—
I mean, they are doing it of their own volition.

Mr. RANDOLPH. We are not merged yet.

Mr. HALL. Would the gentleman yield?

Mr. SHIMKUS. Yes.

Mr. HALL. | understand the pattern of sales where they have one
or fewer of such. It is a pattern that is established. It is a sensible
business decision rather than a forced Federal decision; right?

Mr. RANDOLPH. Yes, sir. Absolutely. But however you get there,
the point is that it is a significant reduction in market power
whether done voluntarily or with incentives or sticks from the Fed-
eral Government.

Mr. SHimMkus. And | will give the gentleman back the time that
we usurped, but thank you.

Mr. LARGENT. Let me just ask you one final question about that
divestiture. How did they do in terms of the value that they got in
the return on their investment? In other words, how did they do
in relationship to their book value on that nuclear plant?

Mr. RaNDOLPH. It is significantly below value. That is where the
bulk of these stranded costs are in the nuclear assets, but there are
a lot of above-book-value offsetting that in some of the other assets.

Mr. LARGENT. On the other utilities——

Mr. RaNDoLPH. Correct.

Mr. LARGENT. [continuing] generating facilities.

Mr. Tribone, you had a comment?

Mr. TRIBONE. Yes, Mr. Largent.

First, we are a large producer in your State. We have the AES
Shady Point Plant. But | wanted to sort of—

Mr. SHIMKUS. Mr. Tribone, could you bring the microphone a lit-
tle closer again?

Mr. TRiBONE. I'm sorry. | wanted to chime in on this point. We
are facing these issues all over the world, not just here in the 50
States.

I think that the key issue is the access, the transmission and dis-
tribution system. So that companies like us who are in the competi-
tive sector can have the access.

You will see us more and more as we have access, and really only
the Federal Government can ensure this, because it is not a State
by State thing, it is regional or national, and you will see us more
and more moving toward the customer as we have that access.
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I mean, our company is starting a new company called Power Di-
rect, a brand name to deal directly with the customer. And I am
sure Dynegy is doing the same kind of things.

But these issues, | think you had it right on the money. The gen-
eration market power is usually locational in nature, and there
have been a lot of solutions to that. And as you say, that is a tem-
porary problem.

The main thing is that there is a system for access to the cus-
tomers over these bottleneck facilities. That is the key thing for us.

Mr. LARGENT. The truth is, even in a transitional phase that a
lot of the things that we are seeing today like fuel cells and dis-
tributive power, they really will mitigate the market power issue,
the locational market power issue as well. Isn't that true?

Mr. TRIBONE. Yes. My remarks were sort of the shrinking nat-
ural monopoly, and right now | think most people would say the
only thing that is left is the wires. But some of these technologies
people would say there is not even a monopoly there anymore. |
mean, those can eliminate that monopoly.

Mr. LARGENT. If I could just one more question, since you took
some of my time, | wanted to ask Mr. Perry a question about Mon-
tana.

Mr. SHIMKUS. You gave me that time, remember?

Mr. LARGENT. Actually, | didn’t, but that's okay.

Talk about “market power.” Mr. Perry, you talked about kind of
the aggregation going on with the hospitals in Montana. | guess
Montana’s population is what, about six or seven hundred thou-
sand people?

Mr. PERRY. Nine hundred thousand.

Mr. LARGENT. Nine hundred thousand. So you are getting close
to having two Representatives in the House. That would not be
bad.

Mr. PERRY. Yes, Congressman Hill is looking for a cousin.

Mr. LARGENT. As long as you send another good one like Rick
Hill, we will be fine.

The question | have, you know | can see how there is a value
of aggregating hospitals or large businesses, manufacturing plants,
in Montana, but the question that a lot of members on this com-
mittee would say is. What about the small guy? The farmer that
is just out there in the corner of Montana? Is that a customer that
you guys are going to appeal to and seek as a customer, even if he
does not have the ability to aggregate with some irrigation group
that he is associated with?

Mr. PERRY. On a purely residential level, I am not sure that we
are the right company to reach out to that customer. That is why
my testimony talked about issues like Amazon reaching that cus-
tomer, or a retail grocery store, something of that nature. I am not
sure that we are the best for that.

But on a reasonable-sized user, we like to do business face to
face. What | look at in restructuring, one of the beauties is one
work, “information.” It is not about choice and it is not about price,
it is about information.

If 1 tell a rural farmer that when he runs his pivot at 2 in the
morning, he can buy cheaper power because off-peak power is 30
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percent cheaper in the Northwest grid than it is on-peak, and he
says, gee, | never knew that from my utility before.

Of course he did not because the utility’s incentive is throughput,
not efficiencies. He will adjust his consumption just like we adjust
our consumption on telephone long distance. Right?

We do not call at 4:55, we wait until 5 after 5 and get that ten-
cent-a-minute rate, or eight-cent, or whatever the discount is after
hours.

Electricity offers that same thing. We need to give the customer
the right price signal. And that is what we do, is develop products
like that. Once you have that, then those users that can modify be-
havior will benefit.

Mr. LARGENT. So in your view there will not be any rural cus-
tomers at any level that will fall through the cracks as a result of
deregulation?

Mr. PERRY. You are still going to have the low-income. For exam-
ple, and the LIEAP program maybe addresses that, the Low-In-
come Energy Assistance-type stuff. There is still going to be an
issue there.

There are going to be the customers that choose not to be more
efficient users of the grid, whether they are businesses like a retail
store is actually an inefficient and expensive cost-of-service cus-
tomer. They should pay a little bit more because they cost more.

We are giving everyone the right pricing list to be more efficient.
So we actually accomplish a couple of goals in the restructuring.

Mr. LARGENT. Thank you, Mr. Chairman.

Mr. SHiImMKuUs. Thank you.

Now I would like to turn for 5 minutes to co-chair of the Restruc-
turing Working Group, Mr. Tom Sawyer from Ohio.

Mr. SAwYER. Thank you, Mr. Chairman.

I gathered we started at 9:30 this morning. Everybody had such
a good time last night that we just stayed over? Is that what hap-
pened?

Mr. SHIMKUS. You can tell if I am in the chair and that not that
many people showed up——

Mr. SAwWYER. | apologize for missing most of your statements. |
really thought we were starting at 10. It is my fault.

Let me just begin by saying | think that one of the things that
Mr. Tribone said at the end of his commentary is enormously im-
portant. That as we struggle with questions of restructuring, it is
very difficult to depart from the terminology and the way of think-
ing that has defined an industry for a century. So let me just offer
a couple of observations.

Then what | would really like you to do is, from the point of view
of changing technology, talk to me about how those observations
will be effective and will change.

First of all, |1 believe that this is happening not because Fred
Kahn got a vision in the late 1970's, but rather because the tech-
nology changed and made it possible for the kind of thing that he
ultimately described and led to; and that that is happening
throughout this industry in ways that you represent leading edges
of.

That is to say, in brief, that this whole exercise that we are going
through in the States and here is happening not because it should
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have happened a long time ago, but now for the first time and in-
creasingly in recent years it can happen.

Understand that it seems to me is very important in shaping our
direction.

The second is that, at least in this transitional phase, that trans-
mission takes on a new and very unaccustomed role from what it
was developed for and becomes actually the backbone of competi-
tion; and that if we are going to make competition work, that we
need to pay very close attention to how we deal with transmission
among, across, and within markets. That also goes right to the
heart of what all of you are doing.

And the third is that, even to the degree that we talk in terms
of this disaggregation of components of a vertically integrated in-
dustry, that when we talk about generation, transmission, and dis-
tribution that we need to prepare for a time when those functions
not only will be disaggregated but will in many different ways be-
come indistinguishable.

I am not going to be able to make this point if you are all paying
attention to the changing of the Chair over here.

The critical question is the degree to which generation, per se,
substitutes for transmission, substitutes for distribution, and that
we are coming into a world in which the notion of load pockets as
a problem of transmission may just as easily be solved by a distrib-
uted generation system as it would be by a FERC Order requiring
the development of transmission.

Having said all of that, can you talk to me about the way in
which we ought to deal with, primarily, the way we build a trans-
mission system, a regional, cross-market grid that anticipates that
change in technology, whether it is the technology of line loss, or
new-generation capacity, or whatever it may be?

[No response.]

Mr. SaAwyER. Dead silence.

We are sitting here looking, for example, at FERC authority in
terms of transmission. We are doing it in terms that are traditional
to FERC authority. their ability to monitor the transfer of assets
among what used to be service territory, rate of return driven pub-
lic utilities.

You are talking about a very different world. building a trans-
mission system that goes beyond what we have today; the equiva-
lent of a U.S. highway system in the 1950's. Yes, it interconnects
with itself, but it was never designed to do that. Never designed
to do it.

What we are trying to do is, at least in this transitional phase,
build an interstate highway system, but we do not want to over-
build it. And we do not want to put in place regulatory structures
that may make sense in a transitional, natural monopoly, but may
make no sense in the world that you are preparing for.

Can you talk to me about how we build that?

Mr. Mittleman?

Mr. MITTLEMAN. Mr. Sawyer, | may be able to help out a little
bit. One of the customers that Plug Power and G.E. will be selling
to is a rural electric cooperative. The individual who runs that com-
pany made a very insightful comment. He said that he views his
distribution network as the stranded costs of the future; that as
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new forms of distributed generation come around, there may not be
a need, or as great a need for transmission distribution as what we
have today.

So | think part of the heart of the matter comes around how fast
will new technologies come about so that they can supplement the
grid as we know it and we do not have to build out quite as fast.

What | can tell you is that we will be commercial. Plug Power
will have commercial product in 2 years. | can also say that the
first year of this commercial product is going to be minuscule. We
are not looking at having millions of units in the first year, or even
the second.

It will probably, if the transition of our technology happens in a
way which is similar to what we saw with microwave ovens, VCRs,
cell phones, other very successful technologies, it is typically 20 to
30 years from the time that the technology is first introduced to the
time that it is fully penetrated within the market.

So that could put us into 2020, 2030. To the extent that we will
need more transmission and distribution lines to meet the short-
term, my gut says, yes, we probably will. But my gut also says to
be a little bit careful because these new technologies will be coming
along quickly, and where they will first come along will be to meet
the gaps so that people will not have to put in the stranded costs
of the future.

Mr. LARGENT [presiding]. The gentleman’s time has expired.

Mr. SAwYER. It has, indeed, but we do have a comment here if
we could hear it, briefly?

Mr. LARGENT. Sure.

Mr. SAwYER. Thank you, sir.

Mr. RanpoLPH. If | could add to that, | certainly agree with dis-
tributed generation, fuel cells, energy efficiency in the long term
being a surrogate, but in the short term what is happening now is
these gas-fired merchant plants are being laid down as quickly as
possible.

I think if you tried to guess what was going to happen with the
transmission network with everything that is coming on line in the
next three to 4 years, whatever guess you make would probably be
wrong.

But if anybody is in the best position to make that judgment on
a national level, it is the FERC. It is a very complex subject. You
are going to need a lot of input from a lot of people.

Mr. LARGENT. Mr. Tribone?

Mr. TrRIBONE. To directly answer your question, there is not an
easy answer in the U.S. But as | mentioned, we are in 49 coun-
tries. Every other country went to a single-owner common-carried
system. Of course here we have 50 different jurisdictions, and
maybe 150 different owners of the transmission system, so it is
very complex. But that is the only model | know of out there that
works.

With the new regulatory structure on that common carrier, but
other countries were able to do it easier because they started from
a base of not 50 different jurisdictions with so many owners.

Mr. SAwyER. Thanks for your flexibility, Mr. Chairman.

Mr. LARGENT. The gentleman from North Carolina is recognized
for 5 minutes.
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Mr. BURR. Thank you, Mr. Chairman.

Mr. Mittleman, | would just make one comment on your re-
marks. | think they are 100 percent accurate, if we let the market
drive the maturing process. Without allowing the market to do it,
I am not sure that you will see this development that you saw with
the microwave oven, or the cell phone, or anything else.

The one distinct difference was the Federal Government did not
have a finger, a hand, a foot into those industries that limited at
what pace the development could take place, or the opportunity for
the markets that they could get into. And | think that is the real
reason that this panel has been assembled to talk about innovation
and other things.

I want to move to Mr. Randolph real quick. Define for me “mar-
ket powers”. Define for me market powers.

Mr. RANDOLPH. Basically the ability to extract a higher price
from the market, or to deny a competitor access to the market.

Mr. BUrr. Define for me market powers as it relates to a deregu-
lated world, assuming that we write the right bill, define for me
where market powers could exist.

Mr. RanDoLPH. Okay. In the deregulated world, that is going to
be on the transmission and distribution assets. Generation is high-
ly competitive.

Mr. BURR. You cannot have market power problems in genera-
tion if you move to retail competition? Is that correct?

Mr. RANDOLPH. On a national level that is correct. You may be
able to define a market to where that might exist because of a load
pocket.

Mr. BURR. Mr. Perry?

Mr. PERRY. We have done a lot of studying of market power and
have used the Harvard Business School theory of that. One of the
five competitive forces is the power of a supplier. That is defined
not on a national but on a market-by-market basis, whether that
is in Montana or Northwest Region, or Southeast Region, and sup-
plies if they are oligopolistic and control most of the supply, they
have market power.

Mr. BUrRr. Would you agree if this committee, if this Congress,
does the correct job in legislation, which means that at some point
you have no monopolies left, that you would not have a market
power generation problem? You may have some limitations that
exist still with the transmission grid, but in fact are we not see-
ing—in fact, Mr. Randolph, you are building a gas-fired facility |
think in Rockingham, North Carolina? Am | correct?

Mr. RANDOLPH. Yes.

Mr. BURR. Others are building facilities around the country. |
would imagine that one of the site decisions has to do with popu-
lation shift, has to do with current generation load in a given area,
probably some consideration was made when those site determina-
tions were made based upon the transmission lines, the lack of ade-
quacy or the adequacy; and that you would not put a new genera-
tion facility at a place where the population was declining or where
there was a new transmission feed that did not have limitations?

Are those correct assumptions on my part?

Mr. RANDOLPH. Absolutely.

Mr. PERRY. Certainly.
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Mr. BURR. Let me go to the divestiture, because | will be honest.
Out of everything | have heard today, most of it | agree with to-
tally. The one thing | do not agree with is the increase of authority
for FERC.

I believe that that is headed in the wrong direction and is in fact
the wrong thing to do when you talk about deregulation.

The company you are merging with has divested generation
other than nuclear? Am | correct?

Mr. RANDOLPH. They have divested out of the utility to a non-
regulated affiliate their other generation.

Mr. BURR. So they have got an affiliate that is going to hold onto
the generation now?

Mr. RaNnDoOLPH. Right. But they have done both, and they have
netted it all together.

Mr. BURRrR. But there are companies that are divesting them-
selves of generation other than nuclear? Am | right?

Mr. RANDOLPH. Oh, absolutely. And we’'ve bought some of it.

Mr. BUrr. Exactly my point. Why does FERC need to be involved
in directing that sale, encouraging that sale? Is the market not
doing it today? And in fact if we accelerate the deregulation, if we
go from 22 States to 50 States, will that not serve as an incentive
itself for you to make business decisions based upon properties you
would like to now own, or no longer own?

Mr. RANDOLPH. It could. It is possible that it could do that. But
in your question earlier about market power and specific markets,
in some cases you may end up with somebody that has got 80 per-
cent market share—

Mr. BURR. Understand that my definition of “market power” is
a monopoly.

Mr. RANDOLPH. Okay.

Mr. BURR. My attempt is to not have monopolies after this. And
I think that is the—if you have retail competition, true competi-
tion, then monopoly is the only definition of market power. Because
I cannot force all the competitors to be the best. All I can do is
make sure that there is an atmosphere to encourage as many com-
petitors as possible; right?

Mr. RANDOLPH. Yes.

Mr. Burr. And the development of fuel cells, and other things,
to hold everybody else honest.

Yes, sir?

Mr. TrRIBONE. In thinking about this divestiture and elimination
of monopolies, this is probably heresy but really what we should be
thinking about is divesting the transmission systems. | mean, gen-
eration is not the issue.

Mr. BuUrR. | will assure you there is no person more passionate
to get the transmission piece right than Mr. Sawyer who asked the
question on it, and | think that is the will of the subcommittee and
full committee as well.

Let me ask one last question and then | need to go make this
vote.

Should FERC continue to have the authority over mergers? Or
should we take this opportunity to place that authority at the FTC
and DOJ where a majority of the merger authority in America ex-
ists today, with a referral to FERC for the expertise?
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Would anybody like to comment on that?

Mr. TRIBONE. Yes. | mean | think as | have said that one area
with the Federal Government is really the transmission. The sec-
ond is this whole area of investment, and mergers, and so on.

I did not mention it in my comments, but we, although we have
all this experience that | talked about and ways of organizing and
ways of doing things in competitive markets, we as a non-utility
company are severely restricted from investments here in the U.S.

So that is another area where | think we need to have some
changes at the Federal level, especially the Holding Company Act,
which is very restrictive.

We cannot invest here in the U.S. And the mergers | think are
best handled by not so much at the SEC and FERC, but by the
FTC and the normal antitrust agencies | think would be the best
way to do it.

Mr. BURR. Any other comments? | have decided | am going to
miss the vote.

Mr. RANDOLPH. As long as FERC maintains the ability to utilize
their expertise, whether it actually goes through the FERC or
through the FTC, | think that is the critical piece because they do
have so much expertise in this area. It would be a shame to lose
that.

Mr. Burr. Well 1 think if you looked at the history of the FERC
and the DOJ today, they certainly reach out to the agencies that
have the greatest expertise for their comments on most mergers, if
not all mergers.

The difference is that FERC up to this point has not had a tre-
mendous amount of mergers, and the process is very slow. | think
most of you would agree that in today’s business atmosphere to
wait for 18 months for a determination by FERC as it relates to
a potential new business partner does not necessarily serve as an
incentive for the attraction of capital for that new business, and in
fact technology—Mr. Mittleman may have his Fuel Cell up and
running by then, and every decision that you set a a criteria for
the merger might be out the window by the time somebody deter-
mined that it was okay.

Any other comments?

I welcome the chairman back. Glad to have you. | would yield
back at this time.

Mr. BARTON. And what is your name?

Thank you.

We have several Congressmen who want to come back and ask
this panel questions, so I am going to ask some questions and
hopefully we will have very informative but also somewhat lengthy
answers—so we can hold the fort until the calvary arrives again.

My first question is to you, Gen. Philbin. You are testifying today
at the request of Congressman Tauzin who is fascinated by this
new technology that you and your associates are trying to put to-
gether.

I am an engineer and made As in physics, but I must admit |
have no clue at all about what it is you are trying to do.

What, if any, provisions should we put in the electric restruc-
turing bill that deals with the type of technology and the type of
product that you hope you and your company can provide?
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Mr. PHILBIN. Well the Congress can do two things with regard
to this technology.

No. 1 is to make public statements that this type of technology
is in fact in the public interest and should be encouraged and nur-
tured.

The other aspect is that we should be allowed, with no regulation
until some problem arises that requires regulation, to develop this
technology as best we can and as quickly as we possibly can.

Mr. BARTON. Now your technology, the service, the product, you
use the electromagnetic field that is generated around a wire that
is transmitting electricity?

Mr. PHILBIN. That is correct.

Mr. BARTON. You use that field, and you generate within that
field, or you transmit within that field the electronic signals? Is
that correct?

Mr. PHILBIN. That is correct. We use a microwave laser to in-
scribe the signals on the magnetic corona around the wire.

Mr. BARTON. So if there is no electricity going through the wire,
then you do not have a medium for your——

Mr. PHILBIN. Absolutely correct.

Mr. BARTON. [continuing] product? Okay.

So do you pay a fee to the transmitter of the primarily electrical
current to use that electro magnetic field?

Mr. PHILBIN. | am sure that that is what the transmission com-
panies and generation companies would want. But what we wish
to do is to pay for all these things by licensing the technology to
content providers of audio, video, and data and make our profit in
that regard.

Mr. BAarRTON. If I am Texas Utilities and | have a cross-country
transmission line, what you are saying is you license a provider
who then goes to Texas Utilities and pays a fee to use that electro
magnetic field?

Mr. PHILBIN. It could work that way. Or the company itself
might want to get into that kind of a business, which would require
the ability, without regulatory burdens, for an electric company to
go into that type of business, thereby creating competition in the
entire field.

Mr. BARTON. Okay. Well, of all the people that are testifying
today, your part of the industry is the most exotic in terms of what
I an tell.

Let me ask the general panel this question. Is distribution
unbundling? That is, requiring regulators to allow retail competi-
tion for products and services related to the distribution of elec-
tricity, as an example metering, necessary to bring th